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Tax Immunities on Federal Property 


Introduction 


HAROLD M. GROVEs* 


It appears to be a first principle that it makes no sense for a 
government to tax itself. This would be a case of taking money 
out of one pocket and putting it into another. The case is ob- 
viously different where one government taxes the assets or activities 
of another. This is true even though the governments are on dif- 
ferent levels and one is the constituent of the other. Here the 
analogy of shifting money from one pocket to another does not 
hold unless it covers the case where the pockets are in different 
“pants.” 

This analysis applies to governments regardless of whether they 
operate on a unitary or a federal plan. In the latter case, however, 
there is a division of sovereign powers and some rules must be 
established, either by a constitution or the courts, to preserve the 
division. Since a tax is first cousin to a fine, if one government 
could impose fines without limit upon the exercise of prescribed 
powers of the other government, the division of sovereignty would 
soon cease. 


It is the philosophy of a federal system, implemented by the 
courts, that is responsible for many of the tax immunity problems 
in the United States. Beginning with M’Culloch v. Maryland,? the 
doctrine of “immunity to protect sovereignty” grew almost without 
restraint for more than three quarters of a century. Although the 
M’Culloch case involved a direct discriminatory state tax on the 
exercise of a federal power (banking), extensions of the doctrine 
involved non-discriminatory as well as discriminatory taxes, federal 
taxes on state instrumentalities and the reverse. Meanwhile, gov- 





* Professor of Economics, Univ. of Wis.; Chief of Staff, Comm. on Intergov- 
ernmental Fiscal Relations, US. Treasury (1941-1942); author, FINANCING 
GOVERNMENT, and POSTWAR TAXATION AND ECONOMIC PROGRESS. 

*Even this rule, however, is not and cannot be simply applied. An immunity 
may involve an unfair advantage for some citizens over olin. Even conceding 
that government employees could be paid less if tax immunities were allowed, 
the application of graduated rates to those with other incomes would be unduly 
- snp le. There is no assurance that the labor market would fully discount 
the privilege. 

717 US. (4 Wheat.) 316 (1819). 
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ernments were growing and their impact on the economy and on 
individuals was becoming more pronounced. Fortunately, with 
the turn of the century, the Supreme Court began a cautious re- 
treat and in 1939 it upset a century of precedent by permitting the 
application of income taxes to the salaries of government employees 
(state on federal and federal on state). 

The problem of exemption of federal property from state and 
local taxes grows in intensity as the federal government expands 
its holdings (especially in connection with war and defense pro- 
grams and atomic energy development), while, at the same time, 
the pressure for state and local revenue increases. Although no 
inventory of federal property exists (in itself a striking deficiency), 
we do know that the federal government is the largest land owner 
in the United States, owning about one-fourth of the total land 
area. In 1937, a study placed the value of federal property at 2.89 
per cent of all privately owned property then being taxed, but 
this was before the great expansion associated with World War II 
and subsequent defense programs.‘ 

Clear cases of genuine grievance are not hard to find and have 
been cited persuasively at many hearings on the numerous bills 
on the subject before Congress.’ Especially irritating is the wide- 
spread government practice of acquiring title to personal property 
in process while still in the hands of private contractors. The prac- 
tice is said to facilitate advance payment by the federal government. 
The property here is income-earning and is quite similar to other 
property privately owned and eligible for the tax rolls.° Other 
especially distressing cases involve the acquisition of an existing 
taxable plant that has been paying a sizeable portion of local 
property taxes. 


Principles 


When is it fair and expedient for a central government to permit 





* Graves v. New York ex rel. O’Keefe, 306 U.S. 466 (1939). 

*See House COMM. ON INTERNAL AND INSULAR AFFAIRS, 83RD CONG., 2p SESS., 
FEDERAL LAND OWNERSHIP AND THE PUBLIC LAND Laws 11-12 (Comm. Print 1954). 

5See id. at 8-11 for some excellent illustrations. 

*A similar problem arises in the application of sales taxes to the purchases 
of government contractors, but here the courts seem to have resolved the issue 
in favor of the states. The exception is when Congress has exercised its power 
to grant immunity. In the Atomic Energy Act it did so exercise this power 
and under this circumstance application of state sales taxes was upset in coutt. 
See Ratchford, Intergovernmental Tax Immunities in the United States, 6 
NaT’L Tax J. 305 (1953). It has been emphasized, moreover, that whereas 
states may gain indirectly in sales and income tax bases when government 
contracts are alloted to their firms, this does nothing for municipal govern- 
ments which are highly dependent upon the property tax. 
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its subordinate units to tax the property which it owns in such 
units or, alternatively, to make payments in lieu of taxes which 
would approximate the levies? 

We should first deal with the question of whether a central gov- 
ernment should ever pay taxes or make payments in lieu of taxes. 
Generally, a federal or state institution or industry or contract is 
welcomed by a community because it brings additional population, 
payroll, and local expenditures. Why then should a favored com- 
munity seek additional favors? The answer seems related to the 
question of when is industrial growth advantageous. Most cities 
might think they would be “better off,” at least in terms of taxes, 
if, having 5000 in population and one good industry, they might 
contemplate 10,000 population and two good industries. But this 
could be an illusion, and the case becomes especially doubtful if 
the second industry requires normal services and pays no taxes. It 
becomes still more doubtful (not to say conclusively negative) if 
the change involves substitution rather than expansion, that is, if 
the central government takes over the one good industry previously 
supplying the community with much of its tax base. Much depends 
on the particular circumstances involved, but few will dispute the 
conclusion that there are many cases where federal acquisition of 
property involves genuine inequity and hardship. 

Next we many consider the question of whether there is a gen- 
eral principle or formula that could be applied to cover all situa- 
tions of federal ownership of property in local jurisdictions. The 
best attempt at a simple, generai, and consistent answer seems to 
be that found in Canada where payments are made when federal 
property (with certain exclusions) is concentrated in a particular 
community. Canadian calculations provide a figure of 4 per cent 
as an average ratio of federal to taxable local property. Amounts 
in excess of this figure are the basis of payments in lieu of taxes. 
The payments are not to exceed three quarters of tax equivalents.’ 

Prima facie, the Canadian program makes a great deal of sense. 
In public finance all burdens are relative and no inequities would 
seem to arise if federal property were evenly distributed. That 
there are important differences among communities in the distri- 
bution of holdings is not in doubt. But it will seem to many that 
there is a fatal weakness in the Canadian program, namely, that 
it makes no qualitative distinctions. For instance, the City of 





‘COMMISSION ON INTERGOVERNMENTAL RELATIONS, A STUDY COMMITTEE “REPORT 
ON PAYMENTs IN LIEU OF TAXES AND SHARED REVENUES 46-48 (1955). 
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Madison, as the seat of state and county government, the site of 
a large public university, and the location of considerable federal 
activity (not to mention the existence within its borders of large 
amounts of privately-owned, non-profit, public-service, tax-exempt 
holdings), undoubtedly confronts a concentration of immunities 
far above that in the average city of its size. Nevertheless, the city 
would find it hard to convince the legislature that it has on balance 
received a bad deal from the state. The Canadian program seems 
based on the idea that all central government facilities are a liabil- 
ity to the community chosen for their location, an idea which does 
not seem to accord with the facts.® 

The alternative to the single principle Canadian program is an 
eclectic approach. This involves at least an attempt to classify 
property for different treatments and some effort to treat individual 
situations independently. It is indeed a large order. The abbrevi- 
ated analysis below largely follows the recommendations of the 
speciai committee which considered the matter for the Commission 
on Intergovernmental Relations.® 

1. A classification according to time is suggested. Properties 
acquired before 1939 are to be excluded (with exceptions) from 
eligibility for in lieu of tax payments. The idea apparently is that 
centrally-owned property eventually becomes “integrated into the 
economic and fiscal life of the community.”*® The cut-off date also 
serves the opportunistic purposes of protecting the treasury from 
an excessive load and of concentrating on areas where the com- 
plaints are greatest. To the same end, a cut-off date of 1950 would 
serve even better. It seems to this author, however, that on prin- 
ciple, the cut-off classification is only partially defensible. It is true 
that taxes on land value tend to be capitalized and that high taxes 
resulting from intergovernmental arrangements will accordingly 
reduce land values. New purchasers will in time have purchased 
land discounted for high taxes and escape some of the tax burden. 
But land values are only a minor fraction of most local property 
tax bases. It is not at all clear that fluidity of the economy can be 
relied upon to wipe out injustices that property immunities create. 

2. The major classification would be on a benefit-service calcula- 
tion. This would be used in two ways: 





*The federal government lacks the information to apply the Canadian 
formula. This could perhaps be remedied but it would involve the ascertain- 
ment of values, not only of federal property, but of privately-owned property 
as well. Assessed value data would need correction to full value equivalents. 

*Stupy ComMM. REPoRT, supra note 7. 

*Stupy CoMM. REPORT, supra note 7, at 68. 
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a. Certain classes of property would be excluded entirely from 
the compensation system and others would be eligible for transi- 
tional and diminishing aid only. Excluded entirely would be facil- 
ities classified as primarily for local service, such as post offices, 
weather stations, irrigation and sanitation projects, and properties 
used for experimental, testing or research purposes. Included for 
transitional payments over a 10-year period are facilities that serve 
a national or regional purpose, as, for example, military and naval 
installations (other than industrial and commercial) custom houses, 
hospitals, and prisons. This leaves the industrial and commercial 
plants, facilities and inventory, and power projects (except T.V.A.) 
for unqualified eligibility, except again for the cut-off. 

b. Adjustment in the application of general rules could be 
made by a review board on the basis of special service-cost consid- 
erations. Some institutions provide important services, such as 
water or fire protection, for themselves; others make especially 
costly demands, such as education of children of military personnel, 
for which special compensation may or may not now be made. 

3. A third classification applies the idea of accepting existing 
arrangements where they are being operated without much dis- 
satisfaction. This includes forest and grazing land and T.V.A., 


where payments are being made on a percentage-of-yield basis. It 
also includes defense housing projects which now render a full 
tax equivalent." 


Conclusion 


The eclectic approach outlined above may seem unduly oppor- 
tunistic, but it has proved more of an innovation than Congress 
and the Administration have been willing to accept. Federal 
authorities exhibit a high degree of caution in this area; they 
calculate that a program once inaugurated would be irreversible 
and are skeptical of many local claims that go hand in hand with 
competition for federal orders and establishments. They would 
prefer a program which limits compensation to cases where there 
is clear and compelling evidence of hardship. At the same time 





"In the case of low-rent housing, arrangements are between a local housing 
authority and local governments and the federal government is not directly 
involved. Local governments are required to make a contribution as a condi- 
tion of federal approval and the contribution usually takes the form of tax 
exemption. At the same time tenants should be expected to make some contri- 
bution to local government. And these factors must not be allowed to raise 
the rent of tenants to the point where the objective of the federal program is 
defeated. Payments in lieu have usually taken the form of a specified percent- 
age of shelter rent; full payment on reproduction cost would be inappropriate. 
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they would like compensation to be based on general rules and 
principles. The research needed to precisely balance benefits and 
burdens in individual cases is not now available, if indeed it can 
ever become available. One would hope that a start might be 
made on land, buildings, facilities, and machinery which are used 
in productive enterprises that are recipients of essentially the same 
services as competitive facilities that are taxable. 

Finally, it might be observed that federal payments in lieu of 
taxes is but one element of the larger problem of immunities which 
in turn is but one element of the still larger problem of intergov- 
ernmental fiscal relations. The latter also includes the allocation 
of tax bases involving interstate transactions and the limitations 
on state powers to tax interstate commerce. Piecemeal action in 
these areas by courts did not (and probably in the nature of the 
case cannot) develop the certainty and equity needed by both 
business and state and local governments to conduct their affairs 
with optimum success. Needed in all of them are codes passed 
by Congress based upon extensive negotiation and study by the 
interested parties. The arts of federalism and of intergovernmental 
fiscal relations exhibit costly lags; they are ripe for a new birth of 
interest and achievement. 

In the two articles that follow, Mr. Dixwell L. Pierce, of the 
California State Board of Equalization, and Mr. Harry R. Van 
Cleve, of the Department of Defense, discuss in detail some of 
the problems involved in federal immunity from local taxation. 
Because the conclusions of the two authors differ, both articles 
should be read for an understanding of the varying views of this 
important intergovernmental problem. 














Tax Immunity Should 
Not Mean Tax Inequity 


DIxwELL L. PIERCE* 
INTRODUCTION 


When Chief Justice Marshall made his famous pronouncement 
that “the power to tax involves the power to destroy,”! he spoke 
with reference to discriminatory state taxation adversely affecting 
efforts of the fledgling federal government to stabilize its finances. 
Subsequent developments have cast no doubt upon the wisdom of 
this pronouncement, but they do strongly suggest the need to con- 
sider a correlative principle: the power to exempt from taxation 
involves the power to disrupt the revenue system of the taxing 
agency. 

The doctrine of governmental tax immunity had its inception 
at a time when relatively little of the national income was absorbed 
by taxes. This is no longer true. Furthermore, there has been a 
drastic shift from the states to the federal government in their re- 
spective shares of the total taxes paid in the United States. Com- 
menting upon this shift, Professor Harold M. Groves made the 
following observation: 


[D]uring my working years [since 1927] the sphere of state 
and local government in terms of expenditures has dropped 
from, let us say, two-thirds of the total financial picture to 
one-third of it. This surely looks like an aggravated case of 
Federal aggrandizement. But even the facts can lie on occa- 
sions and here they seem to be guilty of some exaggeration. 
[Although] a very large part of the growth of the Federal Gov- 





* A.B. 1919, J.D. 1921, Univ. of Cal.; Member, Cal. Bar; President, National 
Association of Tax Administrators, 1939; President, National Tax Association, 
1945-1946; Secretary, Cal. State Board of Equalization, 1926—. The views 
expressed in this article are those of the author and do not necessarily repre- 
sent those of the Board of Equalization. 

1M’Culloch v. Maryland, 17 U.S. (4 Wheat.) 316, 431 (1819). 

*“State and local tax difficulties are made more troublesome by the sheer 
weight of present-day taxation. In the last quarter century, Federal, State, and 
local. taxes increased from about 11 percent of national income to over 27 per- 
cent. The National Government’s taxes climbed from 4 percent of national 
income in 1929 to almost 21 percent, while. State and local taxes. remained 
around .7 percent.” COMMISSION ON INTERGOVERNMENTAL RELATIONS, REPORT TO 
THE PRESIDENT FOR’ TRANSMITTAL TO THE CONGRESS 95 (1955). 
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ernment since the 1930’s has been in the military establish- 
ment .. . it appears that Federal civilian expenditures [have] 
increased during the last 30 years from perhaps one-sixth of the 
total civilian expenditures to the present slightly more than 
one-quarter.® 


Professor Groves’ analysis indicates that the federal government 
is dominating the tax picture in the United States. The tremen- 
dous increase in federal taxes has made extremely difficult the task 
of state lawmakers to provide revenues adequate for state and 
local needs.* 

Moreover, in many localities the volume of federal activity has 
become so great that it represents a substantial segment of the 
economy. Unless those performing manufacturing or other services 
for the federal government pay state and local taxes, as do others 
engaged in comparable nongovernmental operations, a serious 
dislocation of the local economy is inevitable. Since plants, equip- 
ment, and inventories normally form a substantial part of a local 
tax base, revenues derived therefrom are essential to provide for 
governmental services in surrounding communities. Therefore, 
when agreements between the federal government and manufac- 
turers deprive state and local governments of these revenues there 
is grave disservice to the public interest.° 

The gravity of the situation as it affects local governments was 
recognized by the Commission on Intergovernmental Relations, 
commonly known as the Kestnbaum Commission. The Commis- 
sion observed: 


One aspect of the tax relations among governments requir- 
ing urgent attention is the immunity of the National Govern- 
ment from State and local taxation and the immunity of State 
and local governments from Federal taxation. In this area the 
problem of greatest concern to local governments is the tax 
status of Federal property. The immunity of Federally-owned 
property from State and local ad valorem taxation has reduced 
the tax base of many communities which rely on property taxes 
as their chief source of revenue. The impact of this immunity 
is uneven; it is particularly severe in areas where the value of 





* PROCEEDINGS, FIFTIETH ANNUAL CONFERENCE, NATIONAL Tax ASSOCIATION 401 
(1957). 
wAD Professor Groves aptly expressed the matter: 
“The states would certainly find it much easier to balance their budgets 
if—all other things remaining equal—the federal government did not 
descend annually on their taxpayers like a ton of bricks.” Id. at 402-03. 
* Several striking examples of this may be found in Hearings on H.R. 9525 
(and other bills) Before a Subcommittee of the House of Representatives Com- 
mittee on Government Operations, 85th Cong., 2d Sess. (May 22 & 27, 1958). 
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Federal property is a large part of total property values.® 
HIsToRICAL DEVELOPMENT TO 1937 


Fortunately, as the economy has changed the United States 
Supreme Court has demonstrated an awareness to the need to 
interpret the Constitution in light of current conditions. Without 
questioning the application of the doctrine of intergovernmental 
tax immunity as originally invoked to prevent the imposition of a 
discriminatory state tax upon a federal instrumentality, the Court 
now generally excludes from the scope of the doctrine nondiscrim- 
inatory taxes when their legal incidence is not on the Government, 
even though their economic burden is demonstrably passed on to 
the Government.’ 

Careful scrutiny of the decision in M’Culloch v. Maryland, 
where the doctrine of governmental tax immunity was invoked, 
will reveal that there is nothing basically inconsistent between the 
current development of the law and the rule of that case. The 
Court was confronted by Maryland’s obvious attempt to prevent 
by discriminatory taxation the operation within the state of a 
federally-chartered bank. When so used the taxing power clearly 
involves the power to destroy. As Chief Justice Marshall so elo- 
quently pointed out, if a state could levy discriminatory taxes on 
a federal instrumentality, the sovereignty of the federal govern- 
ment would be impaired to a degree threatening the very existence 
of the Union. To prevent this, the Court invoked the doctrine of 
intergovernmental tax immunity. It did not, however, apply that 
doctrine to nondiscriminatory state taxes imposed upon the bank 
or its shares. On the contrary, the concluding paragraph of the 
decision contained this significant observation: 


This opinion does not . . . extend to a tax paid by the real 
property of the bank, in common with the other real property 
within the State, nor to a tax imposed on the interest which 
the citizens of Maryland may hold in this institution, in com- 
mon with other property of the same description throughout 
the State.° 


If Maryland could not tax the operations of the federally-char- 





*COMMISSION ON INTERGOVERNMENTAL RELATIONS, REPORT TO THE PRESIDENT 
FOR TRANSMITTAL TO THE CONGRESS 107 (1955). 

* James v. Dravo Contracting Co., 302 U.S. 134 (1937); Alabama v. King & 
Boozer, 314 U.S. 1 (1941); United States v. City of Detroit, 355 U.S. 466 (1958); 
United States v. Township of Muskegon, 355 U.S. 484 (1958); City of Detroit 
v. Murray Corp. of America, 355 U.S. 489 (1958). 

°17 US. (4 Wheat.) 316 (1819). 

*Id. at 436. 
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tered bank, because, under the Constitution, state taxation of a 
federal instrumentality was an intolerable invasion of the sov- 
ereignty of the national government, by what right did the state 
tax the property of the bank? Is not the true rule of the case that 
no state can impinge upon the sovereignty of the federal govern- 
ment by imposing discriminatory taxes upon a federal instrumen- 
tality? If the tax upon the operations of the bank had been mod- 
erate and nondiscriminatory, how would its imposition have been 
any more of an invasion of federal sovereignty than a nondiscrim- 
inatory tax on the bank’s realty? Conversely, if the state had at- 
tempted to impose a discriminatory tax on the property of the 
bank, would that not have been as repugnant under the Constitu- 
tion as the other type of tax discrimination? 

True, the Chief Justice was seeking a basis for the decision 
which would relieve the Court of “the perplexing inquiry, so unfit 
for the judicial department, what degree of taxation is the legiti- 
mate use, and what degree may amount to the abuse of the pow- 
er.”"1° Unfortunately, the nub of the matter is that very question, 
as later decisions were to demonstrate. 

Under the spell of Chief Justice Marshall’s eloquent aphorism, 
that “the power to tax involves the power to destroy,” the decision 
has been interpreted as establishing a doctrine of intergovern- 
mental tax immunity of general application. Actually, the Court 
approved what it assumed to be nondiscriminatory property taxes 
against the federal bank and dwelt at length on the discriminatory 
character of the tax on its operation. Viewed in its proper per- 
spective, M’Culloch v. Maryland" holds that a state cannot inter- 
fere with the sovereignty of the federal government by imposing 
discriminatory taxes upon an instrumentality of that government. 

This concept of the matter finds support in what was said 120 
years later by Mr. Justice Frankfurter: 


Partly as a flourish of rhetoric and partly because the intel- 
lectual fashion of the times indulged a free use of absolutes, 
Chief Justice Marshall gave currency to the phrase that “the 
power to tax involves the power to destroy.” This dictum was 
treated as though it were a constitutional mandate. . . . The 
seductive cliche . . . was fused with another assumption . . . 
namely the doctrine that the immunities are correlative .. . . 
A succession of decisions thereby withdrew from the taxing 
power of the States and Nation a very considerable range of 





* Id. at 430. 
417 US. (4 Wheat.) 316 (1819). 
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wealth without regard to the actual workings of our federal- 

liom... 8 

While Chief Justice Marshall remained on the bench, the Court 
never barred a nondiscriminatory state tax upon federal property, 
obligations, or activities. In fact, throughout this period the Court 
decided only two other cases involving the doctrine expounded in 
the M’Culloch opinion. Both taxes were discriminatory and both 
were held unconstitutional. 

Not until 1842, several years after Marshall had terminated his 
judicial service, did the Court have occasion to rule upon the con- 
stitutionality of a nondiscriminatory state tax imposed with respect 
to a federal instrumentality. A Pennsylvania tax upon offices of 
profit was held invalid as applied to the captain of a United States 
revenue cutter.‘ In 1862, when holding unconstitutional a New 
York tax on the capital of banks as applied to their investment in 
United States bonds, the Supreme Court ruled that whether or 
not the tax was discriminatory was immaterial, saying: 


But is this court a fit tribunal to sit in judgment upon the 

question whether the legislature of a State has exercised its 

taxing power wisely or unwisely over objects of taxation, con- 

fessedly, as the argument assumes, with its discretion?*® 

The difficulty with this reasoning is that it assumes that a state 
legislature has the discretion to impose a discriminatory tax when 
the result would be to burden the federal government in a way 
that would impinge upon its sovereignty. Obviously a legislature 
has no such discretion and any attempt to impose a discriminatory 
tax producing a burden on the federal government greater than 
on those similarly circumstanced would be struck down as un- 
constitutional. In the absence of discrimination, it is difficult to 
perceive how a tax could, in fact, result in the invasion of federal 
sovereignty. 

Throughout the nineteenth century there were numerous in- 
stances in which the question of intergovernmental tax immunity 





“Graves v. New York ex rel. O'Keefe, 306 U.S. 466, 489-90 (1939). For a 
similar view, see Ratchford, Intergovernmental Tax Immunities in the United 
States, 6 NAT’L Tax J. 308 (1953). 

* Osborn v. Bank of the United States, 22 U.S. (9 vee 738 (1824); Weston 
v. City Council of Charleston, 27 U.S. (2 Pet.) 449 (1829). 

“Dobbins v. Comm'rs of Erie County, 41 U.S. (16 Pet.) 435 (1842). This de- 
cision has since been overruled. Helvering v. Gerhardt, 304 U.S. 405 (1938). 

* Bank of Commerce v. New York City, 67 U.S. (2 Black) 620, 630-31 (1862). 
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was passed upon by the Supreme Court.’* This was the era in 
which the tax immunity doctrine reached its greatest scope. It was 
to be invoked on numerous occasions thereafter, but there were 
strong indications that it was losing ground in the face of eco- 
nomic change. The force of the new economy was making the 
doctrine untenable in its widest form. Demands upon govern- 
ments, federal, state, and local, were constantly growing with re- 
sultant increases in governmental activity. 

Since the turn of the century, the general trend, with exceptions, 
has been in the direction of narrowing the scope of intergovern- 
mental tax immunity.’* This trend, which accelerated in 1937, 
caused Professor Thomas Reed Powell to write a penetrating 
analysis of the situation.'* Observing that prior to 1937 “the major 
outline of the law of intergovernmental tax immunity had lost but 
little of the bulge that had developed before 1930,’!® Professor 
Powell reviewed the exceptions. Among these he enumerated the 
restoration in 1931 of the rule that corporate excises may be meas- 
ured by income immune from a direct tax thereon®® and the with- 
drawal in 1932 of the immunity accorded in 1928 to income from 
patent rights and copyrights.** He regarded these as direct re- 
versals, noting, however, that this was not explicitly conceded by 
the Supreme Court with respect to corporate excises.”* 





*In view of recent developments it would not appear useful here to review 
these decisions in any detail. It is interesting to note, however, that the doc- 
trine was first held to be reciprocal in 1870 when it was ruled that a state 
officer would not have to pay a federal income tax. Collector v. Day, 78 US. 
(11 Wall.) 113 (1870). 

* Fortunately, the current situation is encouraging and there is every indica- 
tion that, in y oth time, such immunity from taxation will be confined to situa- 
tions where the need therefor is clearly indicated to prevent one government 
from impinging on the sovereignty of the other through misuse of the taxing 


process. 

* Powell, The Waning of Intergovernmental Tax Immunities, 58 Harv. L. 
REv. 633 (1945). 

* Ibid. 

* Educational Films Corp. v. Ward, 282 U.S. 379 (1931). See also, Alward v. 
Johnson, 282 U.S. 509 (195i ; Pacific Co. v. Johnson, 285 U.S. 480 (1932). 

* Fox Film Corp. v. Doyal, 286 U.S. 123 (1932). 

* Continuing with his analysis of developments, Professor Powell added: 
“Other denials of immunity during this pane’ though sometimes novel, 
were not withdrawals or curtailments of earlier grace. Unanimously in 
1931 the Court sustained an income tax on profit from the sale of im- 
mune securities, and the opinion reaffirmed the full grasp of estate and 
inheritance taxes. Taxes on transportation, manufacture, and importa- 
tion were held not to be embraced within the immunity doctrine. The 
denial of immunity to state enterprises of a proprietary character was 
reaffirmed with respect to a state-conducted liquor business and to the 
salaries of public trustees of a street railway system of which a state 
was the operating lessee. Private enterprises operated under federal 
licenses or by federal receivers were held not to be government instru- 
mentalities. So also an independent contractor constructing levees for 
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A part of the “bulge that had developed before 1930” was a de- 
cision holding invalid a Mississippi gasoline tax as applied to 
sales to the United States Coast Guard.** A divided Court con- 
cluded that to use the number of gallons sold to the United States 
as a measure of the privilege tax was to tax the sale. Adhering io 
this view as late as 1936, the Court held that Alabama could not 
impose its gasoline tax on fuel sold to the United States even 
though the state statute provided for the imposition of the tax on 
the storing or withdrawing from storage of gasoline as well as its 
sale.2* The test was regarded to be that of the practical effect of 


enforcement. 


HIsTORICAL DEVELOPMENT SINCE 1937 


Of major significance was James v. Dravo Contracting Co.** de- 
cided in 1937. The case was brought to restrain application of a 
West Virginia gross income tax to receipts arising from a contract 
with the federal government. In the Department of Justice’s brief, 
requested by the Court, the United States disclaimed all interest in 
the immunity sought by its contractor and urged the Court to 
sustain the tax. It was suggested that “in the general field of 
intergovernmental tax immunity, the application of the doctrine 
to protect private persons against taxation has produced standards 
of tax validity which are often conceptualistic rather than prac- 
tical.”** In upholding the tax, the Court likened gross receipts 
taxes to taxes on the property of the contractor, pointed to per- 
missible taxes which, in fact, increase government expenditures, 
rejected the claimed distinction between taxes on net income and 
taxes on gross receipts, and observed that the contractor’s right to 
be relieved of taxes is at best “a derivative one.” It was pointed 
out that the contractor “asserts an immunity which, if it exists, 
pertains to the Government and which the Government disclaims.”2? 
Rejecting the argument that the Government would be endangered 
from resulting burdens, the Court called attention to the power of 
Congress to afford protection from state interference.** 





the government was held not to be a governmental instrumentality and 
therefore not immune from a tax on gasoline used in the enterprise.” 
Powell, supra note 18, at 634-35. 
* Panhandle Oil Co. v. Knox, 277 U.S. 218 (1928). 
“Graves v. Texas Co., 298 U.S. 393 (1936). 
* 302 US. 134 (1937). 
* Brief for the United States as Amicus Curiae, p. 12, James v. Dravo Con- 


tracting Co., 302 U.S. 134 (1937). 
a v. Dravo Contracting Co., 302 U.S. 134, 158 (1937). 


d. at 159. 
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Soon there were two more significant decisions in the field of 
intergovernmental tax immunity. During the same term of the 
Court, Helvering v. Gerhardt®® sanctioned the application of the 
federal income tax to salaries of employees of the New York Port 
Authority. Only eight months later, in Graves v. New York ex rel. 
O’Keefe,°° the Court allowed New York to tax the salaries of em- 
ployees of the Federal Home Owners’ Loan Corporation. 

Some three years later, in 1941, companion cases came to the 
Supreme Court from Alabama involving the application of the 
state sales and use tax to a government cost-plus-a-fixed-fee con- 
tractor. In Alabama v. King & Boozer*' and Curry v. United 
States*? the Court sustained both taxes holding that, since the tax 
was laid upon the purchaser or user, it was upon him and not the 
Government that its legal incidence fell. In so holding, it rejected 
the position of the Government that the contractor should be 
regarded as a government agent in the purchase of the materials. 
Attention was directed to the fact that Congress had refused to 
constitute contractors agents and had declined to declare them 
immune from taxation. The Court concluded that the asserted 
right of the federal government to be free of taxation by a state 
government “does not spell immunity from paying the added costs 
attributable to the taxation of those who furnish supplies to the 
Government and who have been granted no tax immunity.’** 
Thus rebuffed by the Court, the agencies of the Government sought 
to minimize their payments to contractors by attempting to clothe 
the latter with governmental tax immunity. They supported a bill 
designed “to exempt from state and local taxes, the sale, purchase, 
storage, use, or consumption of tangible personal property for use 
in performing defense contracts.”** The exemption would have 
applied indiscriminately to “cost plus” and “lump sum” contrac- 
tors. No attempt was made to declare the beneficiaries of this 
largess (out of the revenues of state and local governments) agents 
or instrumentalities of the United States. Indeed, the legal inci- 
dence of the taxes affected was wholly ignored despite the fact that 
such a test had been urged upon the Supreme Court by the Gov- 
ernment only a few years earlier. 

When this legislation was strongly criticized as destructive of 





* 304 US. 405 (1938). 

» 306 U.S. 466 (1930). 

™ 314 US. 1 (1941). 

314 US. 14 (1941). 

* Alabama v. King & Boozer, 314 U.S. 1, 9 (1941). 
“H.R. 6049, 77th Cong., Ist Sess. (1941). 
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state tax structures, a substitute bill was introduced. Apparently 
with the thought of making the new measure more palatable, the 
reference to tax exemption was prefaced by the words: “To pro- 
mote the prosecution of war.” Although War and Navy Depart- 
ment representatives were heard at some length in support of the 
proposal, a letter from the Treasury Department analyzed the pro- 
posal, indicating that: 


So long as the taxation of defense activities is nondiscrimina- 
tory and so long as the legal incidence of the State tax falls 
upon private persons, this Department believes that this type 
of tax [state sales and use taxes] will not impede the National 
Government in carrying on its operations, nor restrict its 
choice of the means by which it discharges its functions.** 


The legislation was again rewritten. Thereupon it was trans- 
mitted to the Rules Committee with a favorable report. A review 
of the Congressional Record discloses that on more than 25 occa- 
sions the legislation was mentioned on the floors of the House 
and Senate. Favorable mention was confined to the remarks of 
the author, but 14 other representatives or senators took the floor 
in opposition. It soon became apparent that the Rules Committee 
was disinclined to grant a rule for a consideration of a measure 
that was in such disfavor.** 

Once again a substitute bill was offered. The proposal con- 





*% Hearings on H.R. 6617 Before the House Committee on Ways and Means, 
77th Cong., 2d Sess. 103 (1942). 

* Typical of the criticism that met the bill were the remarks of Representa- 
tive John Kee of West Virginia who said, in part: 

“This legislation, if enacted, will directly and, in many cases, disastrously 

affect the revenues of every State in the Union. It is just another pro- 

Government raid upon the resources of the states, just one more 

invasion of their rights, and one more attempt to replenish the Federal 

Treasury at the cost of State impoverishment. Like other trespasses here- 

tofore made upon state domains, this one is excused by the plea that 

it is justified as a means for promoting the prosecution of the war... . 

But, as we have often found in like cases, the label of the bill is mis- 


leading. 
“It is true that any successful method of raising funds for the Govern- 
ment at this time can be labeled as an aid to national defense. . . . But 


when we adopt, as a means of replenishing the Federal Treasury, a 
measure under the operation of which a sovereign State in this Union 
of States is deprived of funds absolutely necessary for its functioning, 
we are then not only doing a grave injustice to the citizens of such State, 
who are also American citizens, but we are also injuring the cause of 
national defense by making it impossible for the despoiled State to — 
erate in the defense program. By adopting measures such as this bill, 
we are putting the United States Government in the position of demand- 
ing from the States their cooperation to the extent of all their resources 
and, at one and the same time, taking from these same States the very 
resources necessary for their effective cooperation.” 
88 Conc. REc. A996 (1942). 
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tinued to engender strong opposition, such as the following ex- 
pressed by one Representative: 


It is just as true today as it was then: “That the power to tax 

involves the power to destroy.” It is equally true that the 

power to exempt persons, classes, or subjects from the opera- 
tion of a tax involves the power to destroy the power which 
levied the tax.*? 

As it had done on previous occasions when similar proposals 
had been made, the Congress took no action to exempt the govern- 
ment contractors from their normal state and local tax obligations. 
It is significant that this happened during a period of national 
stress when the United States was engaged in a war against power- 
ful enemies. If Congress did not then believe that legislation of 
this type was in the public interest, it scarcely seemed possible that 
it would ever do so. 

Little wonder, then, that state tax administrators were astonished 
to learn in 1952 that in 1946 Congress had enacted legislation 
which, in the view of the Supreme Court, gave tax immunity to 
contractors engaged in projects for the Atomic Energy Commission. 
It seemed incredible that, after actual hostilities had ceased and 
within four years of the emphatic rejection of legislation designed 
to afford government contractors immunity from state taxes, such 
a law would be passed. Yet, in Carson v. Roane-Anderson Co.** 
the Court held that Congress had immunized these contractors 
from Tennessee sales and use taxes.*® Thereafter, legislation was 
passed deleting from the Atomic Energy Act the provision which 
produced this result.‘° 

In a short time, however, need arose for further consideration 
of federal legislation which would assure to the states the right to 
tax government contractors in the manner that had been approved 
by the Supreme Court in Alabama v. King & Boozer.*' In 1954, 
the Supreme Court held that an Arkansas gross receipts tax levied 





88 Conc. Rec. 3467 (1942) (remarks of Representative Hobbs). 
* 342 US. 232 (1952). 
* The concluding sentence of section 9(b) of the Atomic Energy Act of 1946 
provided that: 
“The Commission, and the property, activities, and income of the Com- 
mission, are hereby expressly exempted from taxation in any manner or 
form by any State, county, municipality, or any subdivision thereof.” 60 
Stat. 765, 42 U.S.C. § 1809(b) (1946). 
The Court ruled that “activities” of the Atomic Energy Commission, within 
the meaning of the language just quoted, could be performed by independent 
contractors who would come within the scope of the exemption. 
“67 Stat. 575 = 42 US.C. § 2015 (Supp. V, 1958). 
“314 US. 1 (1941). 
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on sellers, but required to be passed on to buyers, was applied un- 
constitutionally to receipts from the sales of equipment to private 
contractors who were acquiring property for use in constructing 
a naval ammunition depot for the United States.4? Under the 
contract with the Navy Department, it was stipulated that, in 
procuring articles for the work, the contractor should act as pur- 
chasing agent for the Government, with title to the articles pur- 
chased passing directly from the seller to the Government. The 
agreement also provided that the Government would be directly 
liable to the seller for the purchase price. The Court held that 
this arrangement put the legal incidence of the tax on the United 
States and was, therefore, an invasion of the constitutional im- 
munity of the federal government from state taxation. It became 
at once apparent that, if federal agencies generally should adopt 
similar practices, the impact upon the taxing power of the states 
would be a matter of grave concern. Inasmuch as Congress had 
repeatedly refused to extend tax immunity to government con- 
tractors, state authorities were encouraged to believe that through 
appropriate legislative action this indirect method of escaping state 
taxation would be eliminated. 

To prevent this escape from taxation, a bill was introduced 
“to eliminate claims of immunity from State and local taxes based 
on contracts with the United States or its agencies or instrumental- 
ities.”** Reporting favorably on the bill, the subcommittee of the 
Senate Committee on Government Operations explained: 


The basic issue developed at the hearings was whether a 
private contractor doing business with the Federal Govern- 
ment should be immune from State or local taxation on his 
business activity in connection with that transaction solely 
on the ground that a provision of the contract with the Gov- 
ernment names such private contractor or agent of the United 
States for the purpose of procuring tangible property for use 
in the performance of the contract.* 


The subcommittee concluded after reviewing the testimony pre- 
sented at the hearings that 


opponents of the bill have failed to present any compelling 
reason for exempting from State and local taxation private 
contractors doing business with the Government whose bus- 
iness activity would otherwise be subject to such taxes, solely 





“ Kern-Limerick, Inc. v. Scurlock, 347 US. 110 (1954). 


“§. 6, 85th Cong., 2d Sess. (1958). 
“S. Rep. No. 1276, 85th Cong., 2d Sess. 5 (1958). 
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because the private contractor has been named an agent of 

the United States in the procurement of property required 

for use in the performance of the contract.*® 

Passed by the Senate on March 4, 1958, the bill was referred to 
the House Ways and Means Committee. There the federal agencies 
which had expressed their opposition to the measure before the 
Senate subcommittee renewed their objections. Because of its 
crowded calendar the Ways and Means Committee did not find 
time to consider the bill before adjournment. 

This is the most recent development pertaining to tax immunity 
in relation to state sales and use taxes as they apply to government 
contractors. It is to be hoped that at another session Congress will 
enact legislation establishing indisputably the right of the states 
to apply such taxes. If there is failure to do this and if the type 
of agreement which was the basis of the ruling of the Supreme 
Court with respect to the Arkansas tax becomes at all prevalent, 
serious impairment of state tax systems will inevitably follow. 

Recent developments have been more encouraging in the field 
of local taxation respecting federally-owned property used by con- 
tractors or subcontractors in the performance of work for the 
United States. In a series of decisions pertaining to such contractors 
in Michigan, the United States Supreme Court upheld the local 
taxing power. These decisions were United States v. City of De- 
troit,*® hereinafter referred to as the Borg-Warner case, United 
States v. Township of Muskegon,’ hereinafter referred to as the 
Continental case, and City of Detroit v. Murray Corporation of 
America.*® 

In the Borg-Warner and Continental cases, the United States 
attacked as unconstitutional a Michigan tax statute as applied to 
a lessee or user of government realty.*® In general terms, the 
statute made a private party using tax exempt real property in a 
business conducted for profit subject to taxation to the same extent 
as though he owned the property. Any taxes due under the statute 
became the personal obligation of the private lessee or user. The 
owner was not liable for their payment, nor was the property itself 





“Id. at 6. 

355 U.S. 466 (1958). 

355 US. 484 (1958). 

*355 US. 489 (1958). Justice Black wrote the majority opinions. Justices 
Whittaker and Burton dissented in all of the cases, and Justices Harlan and 
Frankfurter dissented in the Murray case, each writing a separate opinion ap- 
plicable to all of the decisions. 

“ Mich. Pub. Act, 1953, No. 189, now compiled in Mic. Star. ANN. § 7.7 (5) 


& (6) (Supp. 1957). 
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subject to any lien if taxes remain unpaid. From this, the Supreme 
Court concluded that there was no attempt to levy a tax against 
the property of the United States or its treasury. In response to 
the Government’s argument that since the tax is measured by the 
value of the property it should be treated as nothing but a con- 
trivance to lay a tax on the property, the Court said: 


A tax for the beneficial use of property, as distinguished from 
a tax on the property itself, has long been a commonplace in 
this country. . . . In measuring such a use tax it seems neither 
irregular nor extravagant to resort to the value of the property 
used; indeed no more so than measuring a sales tax by the 
value of the property sold. . . . Other things being the same, 
it seems obvious enough that use of exempt property is worth 
as much as use of comparable taxed property during the same 
interval.°° 


After reviewing a number of earlier cases that support this con- 
clusion, the Court went on to distinguish United States v. Allegheny 
County® in which the tax held invalid was concededly a property 
tax to the extent that it was laid on government property in the 
hands of a private bailee. The Court pointed out that the Alle- 
gheny decision reserved the question of whether the bailee could 
be taxed for exercising the privilege of using the property. 

Perhaps the greatest significance of Borg-Warner is its forthright 
discussion of intergovernmental tax immunity. After referring to 
its earlier holdings that the imposition of an increased financial 
burden on the federal government does not, by itself, vitiate a 
state tax, the Supreme Court said: 


We are aware of course that the general principles laid down 
in Dravo, King & Boozer and subsequent cases do not resolve 
all the difficulties in the area of intergovernmental tax immu- 
nity, but they were adopted by this Court, with the full sup- 
port of the Government, as the least complicated, the most 
workable and the proper standards for decision in this much 
litigated and often confused field and we adhere to them. 

It still remains true, as it has from the beginning, that a 
tax may be invalid even though it does not fall directly on 
the United States if it operates so as to discriminate against 
the Government or those with whom it deals. . . . But here 
the tax applies to every private party who uses exempt prop- 
erty in Michigan in connection with a business conducted for 
private gain. . . . As suggested before the legislature apparently 
was trying to equate the tax burden imposed on private enter- 





® United States v. City of Detroit, 355-U.S. 466, 470 (1958). - 
322 U.S. 174 (1944). 
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prise using . . . taxed property. . . . In the absence of such 

equalization the lessees of tax-exempt property might well be 

given a distinct economic preference over their neighboring 
competitors, as well as escaping their fair share of local tax 
responsibility.*? 

The factual difference between Borg-Warner and Continental 
was that the former involved a lease of government property, while 
the latter involved use of government property under a “permit.” 
Observing that neither difference of fact requires a different appli- 
cation of the law, the Court said: 


Constitutional immunity from state taxation does not rest 
on such insubstantial formalities as whether the party using 
government property is formally designated a “lessee.” Other- 
wise immunity could be conferred by a simple stroke of the 
draftsman’s pen. The vital thing under the Michigan statute, 
and we think permissibly so, is that Continental was using the 
property in connection with its own commercial activities.*® 
From this it may be deduced that the Court has adopted the 

view that whenever the use of government owned realty is made 
available for private gain, under circumstances such as prevailed 
in either Borg-Warner or Continental, the user acquires a right or 
interest in the property warranting the imposition of a tax. Actual- 
ly, there is nothing novel in the basic concept that there can be 
taxable private interests in tax exempt government property. Al- 
though ordinarily a leasehold is taxed to the owner of the rever- 
sionary interest, treating the value of the lessee’s estate as a con- 
stituent part of the valuation of the freehold, a separate assessment 
of the leasehold to the lessee has been held appropriate when the 
freehold is not taxable. 

What is new is that Michigan has chosen to tax the lessee or 
user of the exempt freehold directly on the privilege to use the 
property rather than on the value of the leasehold or user interest 
therein. It is also significant that Michigan employs as the basis 
for this privilege tax the value at which the property used would 
be assessed, applying thereto a tax rate equivalent to that used 
for the property tax. As indicated by the language of the Supreme 
Court, there is a sound basis for an “in lieu” tax of this character. 





355 U.S. 466, 472-74 (1958). 

® United States v. byes 4 of Muskegon, 355 U.S. 484, 486 (1958). 

“San Pedro, L.A. & S.L.R.R. v. City of Los Angeles, 180 Cal. 18, 179 Pac. 
393 (1919); De Luz Homes v. County of San Diego, 45 Cal.2d 546, 290 P.2d 
544 (1955). For an analogous situation, sec Wis. Stat. § 70.11(1) (1957) whereby 
the tor of land to the state, who remains in possession as part of the consid- 
eration, is taxed. 
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Moreover, it has the practical advantage of avoiding the compli- 
cated calculations that are apparently required when an endeavor 
is made to segregate the values of the reversionary and possessory 
interests in the property. As the Court points out, it may well be 
that the nature and extent of the possessory interest are such that 
the taxing authority is warranted in concluding that the soundest 
approach is the taxation of the private user of the government 
property in the way it was accomplished under the Michigan law. 

This leads to a consideration of the implications of the decision 
in City of Detroit v. Murray Corporation of America.*> Although 
the taxes imposed in Murray were personal property levies, it was 
held that, as applied, the taxes imposed a levy upon the corpora- 
tion possessing government property which it was using or process- 
ing in the course of its own business. Thus, in practical operation, 
the taxes were identical to those upheld in Borg-Warner and Con- 
tinental. The Supreme Court concluded that such a party in 
possession of government personalty obviously has a valuable right 
which the state ought to be able to reach for tax purposes. 


CONCLUSION 


In the final analysis, the decisions pertaining to Michigan’s taxa- 
tion of corporations using tax exempt property in the course of 
their business operations produce a result that affords consistent 
treatment to all of the taxpayers involved. Each is taxed on the 
basis of the value of the property used at the same rate that it 
would have been required to pay had the property been in private 
ownership. The fact that the economic burden of these payments 
may be passed on to the federal government does not invalidate the 
tax under the interpretation of the Constitution developed by the 
Supreme Court since 1937. The result, moreover, is harmonious 
with what has been done under the cases pertaining to nondiscrim- 
inatory sales and use taxes imposed upon government contractors. 
If the law continues to develop along these lines, the result should 
be elimination of a large part of the vexatious problems that have 
plagued state and local governments with respect to the taxation 
of those who deal with or perform services for the federal govern- 
ment.*® 





™355 U.S. 489 (1958). The relevant statutory provisions involved in the 
Murray case are set forth in full in Micu. Stat. ANN. 33 7.1, 7.10, 7.81 (1950); 
and Tit. VI, ch. II, § I, and Tit. VI, ch. IV, §§ 1, 7, 26, 
the City of Detroit. 

“Michigan is by no means unique in having encountered these problems. 
They have arisen in California where the state supreme court held recently 


27 of the Charter of 
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In the absence of congressional sanction, state and local taxes 
imposed directly on federally-owned property are without judicial 
approval.5* Although a great deal has been said on the subject of 
need for federal legislation in this field, comparatively little has 
been accomplished. 

Speaking at the National Tax Conference in 1956, Professor 
Jewell J. Rasmussen outlined the developments and summarized 
the proposals of the Commission on Intergovernmental Relations 
based on the report of its Study Committee on Payments in Lieu 
of Taxes and Shared Revenues.** He pointed out that the Com- 
mission recommended that a broad system of payments be inaugur- 
ated by the federal government and indicated that commercial or 
industrial holdings should comprise the most important class of 
properties on which such payments would be made. 

Unhappily, as was the case when Professor Rasmussen spoke, 
there is little progress to report. On August 1, 1958, section 703 





that the legislature has not provided for the taxation of limited interests in 
tangible personal property and that this omission reflects a consistent pattern 
of taxing such property as an entity or not at all. General Dynamics Corp. v. 
County of Los Angeles, 330 P.2d 794 (Cal. 1958). Although recognizing 
that it is now settled that a private contractor's right to use government prop- 
erty may be made the subject of a nondiscriminatory tax measured by the value 
of the property, the court has interpreted the California constitution as requir- 
ing specific legislative action to accomplish this result with respect to tangible 
personal property. In California the local taxing authorities have been valuing 
the possessory interests of government contractors in federally-owned real 
property for some time past. Kaiser Co. v. Reid, 30 Cal.2d 610, 184 P.2d 879 
(1947). They have also secured judicial approval of the imposition of a tax 
on a bank deposit established by the government to assist an aircraft company 
in financing a contract. Timm Aircraft Corp. v. Byram, 34 Cal.2d 632, 213 
P.2d 715 (1950). 

It would seem to be a logical development of the law if taxes could be levied 
in California against contractors for their right to use government owned 
tangible personalty for their private gain in the course of the performance of 
their contracts. To reach such a result, however, it will apparently be necessary 
for the legislature to act, as the state supreme court has been unwilling to 
approve the assessment of the “right to use” on the same basis that similar 
action in Michigan was approved by the United States Supreme Court in the 
Murray case. 

The General Dynamics case would seem to be inconsistent with American 
Motors Corp. v. City of Kenosha, 274 Wis. 315, 80 N.W.2d 363 (1957), aff’d per 
curiam, 356 U.S. 21 (1958). By way of explanation, the California court observed 
that the decision in American Motors appeared to have overlooked the fact that 
the contractor’s right to acquire or dispose of the property for other than 
scrap could only be exercised at the option of the government. It scarcely 
seems possible that either the Wisconsin court or the United States Supreme 
Court could have overlooked this fact. On the contrary, it would seem that 
this provision in the contract was not regarded as a controlling consideration. 
The basic conclusion in -American Motors 1s that the government contractor 
has a valuable right to use the federal property and that this right is amenable 
to nondiscriminatory state taxation. 

* United States v. City of Detroit, 355 U.S. 466, 469 (1958). 

® PROCEEDINGS, FORTY-NINTH ANNUAL CONFERENCE,---NATIONAL TAX ASSOCIA- 
TION 284 (1956). Be Beto par 
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of the Federal Property and Administrative Services Act of 1949 
was amended to extend until 1960 certain payments now being 
made.*® Such action, while better than nothing, is far from ade- 
quate to carry out the recommendation for a broad system of pay- 
ments.®° 

Essentially the problem is one of fiscal equity. When the national 
government takes about three-fourths of the tax dollars, state and 
local governments are severely hampered in their efforts to meet 
rising costs. Their difficulty is aggravated by the tax immunity 
claimed by those dealing with the federal government. Aside from 
failing to recognize the circumscribed nature of the doctrine of 
intergovernmental tax immunity, those who would attempt to 
justify the present practice of avoiding state and local taxes usually 
assert that defense production facilities and federal contracts bring 
enough new industry and federal money into local areas to offset 
any diminution of local taxes attributable to the asserted govern- 
mental immunity. The weakness of this argument is that defense 
is a national problem, important to everyone. It is inequitable to 
ask taxpayers in areas where defense industry is carried on to bear 
a disproportionate share of the load of its maintenance. Such a 
situation can be avoided only by minimizing the interference with 
state and local taxes arising out of any claim of federal immunity. 
What the Supreme Court has done is clearly in furtherance of 
this objective. It is to be hoped that, with the encouragement of 
Congress, administrative agencies will move forward toward what 
should be recognized as a desirable goal if our federal system is to 
function as it should. 





® 63 Stat. 377 (1949), as amended, 72 Stat. 456 (1958), 40 US.C.A. § 523 (Supp. 
1958) 


© The inadequacy of the existing law is demonstrated by the evidence sub- 
mitted at hearings before a subcommittee of the House Committee on Govern- 
ment Operations on May 22 and 27, 1958. These hearings were with respect 
to H.R. 9525, and a number of other bills, designed to amend the law. ae 
ceding that man ny local taxing units are affected adversely by the removal of 
federally- acquired property from the local tax base, Government departments 


were generally critical of the way in which the law would be revised by the 
measures under consideration. As a result, no action was taken except the 
extension of the existing law to which reference has already been made (supra 
note 59). 
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INTRODUCTION 


In recent years, officials of the federal government have devoted 
a large amount of thought and an increasing amount of time to 
the many problems of intergovernmental relations, that is, the 
peaceful coexistence of the federal government with the states and 
with local governments. Since the end of World War II, there has 
been a general increase in federal activity and, during the same 
period, two agencies of the federal government, the Department of 
Defense and the Atomic Energy Commission, have tremendously 
expanded their business-type activities. At the same time, the 
pronounced postwar migration from cities to suburban locations 
has seriously taxed the abilities of local governments to provide 
community facilities to an ever-increasing number of home owners.’ 

Although there are many areas where the programs of the fed- 
eral, state, and local governments touch and sometimes collide, 
the issue of intergovernmental tax immunities has been probably 
the most vexatious and the one to which most attention has been 
devoted.? While there has been some increased use of two tradi- 
tional means of federal assistance to state and local governments, 
grants-in-aid or matching funds and the assumption by the federal 
government of additional governmental responsibilities,* states 





* A.B. 1947, Univ. of So. Cal.; LL.B. 1949, Harvard Law School; Attorney, 
Office of the Gen. Counsel, Dep’t of Defense. The views expressed are the 
author’s own. 

COMMISSION ON INTERGOVERNMENTAL RELATIONS, REPORT TO THE PRESIDENT 
FOR TRANSMITTAL TO THE CONGRESS 4 & passim (1955). 

?In the past 50 years the federal government has initiated numerous efforts 
to study federal-state-local relations. Among these have been: the first governor's 
conference, called by President Theodore Roosevelt in 1908; the establishment 
of the Senate Subcommittee on Intergovernmentai Relations in 1947; and the 
creation of the Commission on Intergovernmental Relations in 1953. For other 
examples, see Thirtieth Report by the Committee on Government Operations, 
as mae 2533, 85th g-. 2d Sess. 61 (1958). 

. at 79. 
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and local governments, faced with increasing demands for costly 
projects and services, have longingly looked for fiscal succor to a 
third area which state and local tax authority has not fully ex- 
ploited—the property and business transactions of the federal gov- 
ernment and its contractors. 

Sales and use taxes have been reserved by the states either wholly 
or in larger part for themselves. Similarly, license, income, and 
inheritance or estate taxes are devoted chiefly to state revenues. 
This has left local government reliant on the oldest, most difficult 
to enforce, and, in almost every way, the least satisfactory of all 
revenue devices, ad valorem taxation of property.* 

It is in this area that federal and local governments have some- 
times become suspicious antagonists. On the one hand, the local 
government sees in its midst a federal activity, perhaps of a com- 
mercial nature, requiring community facilities, yet immune from 
any obligation to contribute to local finances. On the other hand, 
the federal government sees the local government, which may have 
exerted considerable pressure for the location of the federal facility 
in its community, resort to a variety of devices all looking to the 
destruction of the traditional federal immunity from local taxes. 

This article will consider the particular problems arising from 
the federal government’s immunity from direct taxation of its real 
and personal property, the efforts of local governments to maximize 
their tax revenues despite this immunity, the overwhelming success 
of those efforts, and the consequent problems for the federal gov- 
ernment. Finally, the article will propose a possible avenue to a 
satisfactory compromise of the federal and local interests in these 
problems. 


TRADITIONAL FEDERAL IMMUNITY 
Immunity by Judicial Interpretation 


Adjustment of federal and state immunities from taxation by 
the other arises, of course, from the creation in the United States 
of a system of dual and overlapping sovereignties. The resulting 
problems in the field of tax immunities have had their fullest ex- 
position in decisions of the Supreme Court of the United States, 
although there have also been some statutory measures designed to 
adjust intergovernmental tax immunities. 





* Id. at 78-81, 88, 90-91; CoMMISSION ON INTERGOVERNMENTAL RELATIONS, A STUDY 
i REPORT ON PAYMENTS IN LIEU OF TAXES AND SHARED REVENUES 2] 
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The doctrine that the states could not tax the federal govern- 
ment without its consent and that the federal government could 
not tax the states without their consent was established in M’Cul- 
loch v. Maryland.* The well-known statement there by Chief 
Justice Marshall, “that the power to tax involves the power to 
destroy,’”’® has long been regarded as a key to intergovernmental tax 
immunity, although the Court’s views were less aphoristically ex- 
pressed at another point in the same decision: 

The result is a conviction that the States have no power, by 

taxation or otherwise, to retard, impede, burden, or in any 

manner control, the operation of the constitutional laws en- 
acted by congress to carry into execution the powers vested 
in the general government.’ 
Later cases have suggested that the basis for Chief Justice Mar- 
shall’s view lay not in the common law exemption of the sovereign 
from suit, but in a practical necessity of maintaining our dual 
system of government.® 

The doctrine established by the Chief Justice and reiterated in 

other early cases® has never been formally breached by the Supreme 





517 U.S. (4 Wheat.) 316 (1819). 

*Id. at 431. 

"Id. at 436. Other remarks are of equal interest: 

“If we measure the power of taxation residing in a State, by the extent 
of sovereignty which the people of a single er. and can confer on 
its government, we have an intelligible standard applicable to every 
case to which the power may be applied. We have a principle which 
leaves the power of taxing the people and property of a State unimpaired; 
which leaves to a State the command of all its resources, and which places 
beyond its reach all those powers which are conferred by the people of the 
United States on the government of the Union, and all those means which 
are given for the purpose of carrying those powers into execution. We 
have a principle which is safe for the States, and safe for the Union. We 
are relieved, as we ought to be, from clashing sovereignty; from interfering 
powers; from a repugnancy between a right in one government to pull 
down what there is an acknowledged right in another to build up; from 
the incompatibility of a right in one government to destroy what there is 
a right in another to preserve. We are not driven to the perplexing inquiry, 
so unfit for the judicial department, what degree of taxation is the legiti- 
mate use, and what degree may amount to the abuse of the a The 
attempt to use it on the means employed by the government of the Union, 
in pursuance of the constitution, is itself an abuse, because it is the usurpa- 
tion of a power which the people of a single State cannot give. 

“We find, then, on just theory, a total failure of this original right to 
tax the means employed by the government of the Union, for the execu- 
tion of its powers. The right never existed, and the question whether it 
has been surrendered, cannot arise.” Id. at 429-430. 

®Indian Motorcycle Co. v. United States, 283 U.S. 570, 575 (1931); Board of 
Trustees of Univ. of Illinois v. United States, 289 U.S. 48, 59 (1933); Helvering 
v. Powers, 293 U.S. 214, 225 (1934). 

The “immunity is derived from the Constitution in the same sense and —_ 
the same principle that it would be if expressed in so many words.” Callam 
County v. United States, 263 U.S. 341, 344 (1923). ete 

* Weston v. City Council of Charleston, 27 U.S. (2 Pet.) 449, 467 (1829). 
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Court, although as the years have passed it has been narrowed 
considerably, probably as the fear of the federal government for 
its own existence abated. Since all courts recognize that a state’s 
direct tax on the federal government will not lie, the critical ques- 
tion becomes, when is an otherwise valid state tax rendered invalid 
by too intimate a connection with the federal government? 


In cases following soon after M’Culloch v. Maryland, the ten- 
dency of the Court was to include within the scope of the exemp- 
tion almost every entity and activity bearing any relationship to 
the federal government. However, the inadequacy of this test was 
very clearly recognized in the trend of decisions that ultimately 
led the Supreme Court in Metcalf & Eddy v. Mitchell to define 
the issue in terms that remain valid today: 


Just what instrumentalities of either a state or the federal 
government are exempt from taxation by the other cannot be 
stated in terms of universal application. But this Court has 
repeatedly held that those agencies through which either gov- 
ernment immediately and directly exercises its sovereign 
powers, are immune from the taxing power of the other... . 


When, however, the question is approached from the other 
end of the scale, it is apparent that not every person who uses 
his property or derives a profit, in his dealings with the gov- 
ernment, may clothe himself with immunity from taxation on 
the theory that either he or his property is an instrumentality 
of government within the meaning of the rule... . 

As cases arise, lying between the two extremes, it becomes 
necessary to draw the line which separates those activities 
having some relation to government, which are nevertheless 
subject to taxation, from those which are immune. Experience 
has shown that there is no formula by which that line may be 
plotted with precision in advance. . . 


[N]either government may destroy the other nor curtail in 
any substantial manner the exercise of its power. Hence the 
limitation upon the taxing power of each, so far as it affects 
the other, must receive a practical construction which permits 
both to function with the minimum of interference each with 
the other; and that limitation cannot be so varied or extended 
as seriously to impair either the taxing power of the govern- 
ment imposing the tax . . . or the appropriate exercise of the 
functions of the government affected by it. . . .4 


This decision indicates a clear abandonment of a test based on 





*McGoon v. Scales, 76 U.S. (9 Wall.) 23 (1869); Collector v. Day, 78 US. 
(11 Wall.) 113 (1870); Van Brocklin v. Tennessee, 117 U.S. 151 (1886). 
4269 US. 514, 522-24 (1926). 
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relationship to the federal or state government alone.’* 

How, tien, is the line to be plotted in determining the validity 
of state and local taxes on federal property in the possession of its 
contractors? Several tests have been developed by the Supreme 
Court to determine the validity of a on tax federal property in 
the possession of its contractors. In two cases decided in 1937, 
Silas Mason Co. v. Tax Commission," and James v. Dravo Con- 
tracting Co.,* the Court discussed the “economic burden” test 
under which a tax might be invalid if the United States bore the 
financial burden.’® It is questionable, however, whether this test 
is still operative since in Alabama v. King & Boozer’ the Court 
held valid a state sales tax as applied to a cost-plus-a-fixed-fee con- 
tractor.'* Here, the economic burden of the tax fell indirectly upon 
the federal government. 

In United States v. Allegheny County,’* the Court developed 
the “legal incidence” test under which a state tax is invalid if 
the “legal taxpayer” is the United States."° This test was apparently 
applied in Kern-Limerick v. Scurlock,?® holding invalid gross-re- 
ceipts taxes upon purchases by a federal contractor where the 
contract with the United States made him a purchasing agent for 





% The trend that was indicated in Metcalf later led the Court to say in 

Willcuts that the United States’ power to tax should not be crippled 
“by extending the constitutional exemption from taxation to those subjects 
which fall within the general application of non-discriminatory laws, and 
where no direct burden is laid upon the governmental instrumentality, 
and there is only a remote, if any, influence upon the exercise of the func- 
tions of government.” Willcuts v. Bunn, 282 U.S. 216, 225 (1931). 

* 302 U.S. 186 (1937). 

“302 U.S. 134 (1937). 

“In the latter case then Solicitor General Reed filed a brief as amicus curiae 
arguing that the immunity of the United States should not cover its contractors 
because such extension would confuse the more necessary and basic area of 
intergovernmental tax immunity. Brief for the United States as Amicus Curiae, 

. 22, James v. Dravo Contracting Co., 302 U.S. 134 (1937) . 

*314 US. 1 (1941). 

™See Rakestraw, The Reciprocal Rule of Governmental Tax Immunity—A 
Legal Myth, 3 OKLA. L. REv. 131, 166 (1950). 

* 322 U.S. 174 (1944). 

*See also, S.R.A., Inc. v. Minnesota, 327 U.S. 558 (1946). The next major 
Supreme Court case, Esso Standard Oil Co. v. Evans, 345 U.S. 495 (1953), deal- 
ing with state taxation of federal interests, upheld the validity of a state privi- 
lege tax on the storage by Esso of gasoline owned by the United States. The 
Court stated that: 

“Federal ownership of the fuel will not immunize such a private contractor 
from the tax on storage . . . . We must look further, and find either a 
stated immunity created by Congress in the exercise of a constitutional 
power, or one arising by implication from our constitutional system of 
dual government.” Id. at 499-500. 
It thus seems that a “legal incidence” test was not followed, though the Court 
did not provide a new theory to replace it. For what is perhaps a modification 
of the legal incident test, see Alabama v. King & Boozer, 314 U.S. 1 (1941). 
” 347 US. 110 (1954). 
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the United States. The Court distinguished Kern-Limerick from 
the earlier King & Boozer decision upon the factual ground that 
the contractor in the earlier case was not a purchasing agent for 
the United States, stating: 


We find that the purchaser under this contract was the 
United States. Thus, King & Boozer is not controlling for, 
though the Government also bore the economic burden of the 
state tax in that case, the legal incidence of that tax was held 
to fall on the independent contractor and not upon the United 
States. The doctrine of sovereign immunity is so imbedded 
in constitutional history and practice that this Court cannot 
subject the Government or its official agencies to state taxa- 
tion without a clear congressional mandate. No instance of 
such submission is shown.?1 


It can be seen that where the line will fall dividing valid from 
invalid state taxes is hard to predict. About all that is certain is 
that through the years the Court has been unable to settle upon 
any particular theory for the determination of this issue. Deci- 
sions rendered in March 1958, by the Supreme Court, discussed in 
some detail below, further cloud any ability to forecast where the 
line will fall. 


Statutory Provision for Payments in Lieu of Taxes 


Federal immunity can of course be waived or modified through 
federal legislation, and in this field a somewhat clearer pattern 
emerges. There have been only isolated examples of the waiver of 
federal immunity,”? although there is a long history of legislation 
providing for payments in lieu of taxes. 

For example, the Tennessee Valley Authority is authorized to 
pay to states and localities stated percentages of the gross proceeds 
derived from the sale of power by the Authority, together with 
other amounts.?* The Department of Interior is authorized to 
make payments to Wyoming to compensate for tax losses resulting 
from establishment of the Grand Teton National Park.** The 
Atomic Energy Commission may make payments in lieu of taxes 





"7d. at 122. 

*The most notable example is the real property of the Reconstruction Fi- 
nance Corporation, which is made subject to state and local taxes. 47 Stat. 5, 8 
(1932), as amended, 15 U.S.C. § 607 (1952). 

* 48 Stat. 58, 66 (1933), as amended, 16 U.S.C. § 831 1 (1952). 

* 64 Stat. 849, 851 (1950), 16 U.S.C. § 406(d) (3) (1952). These payments are 
to equal full tax payments for nine years, and then to be decre for 20 years 
by 5% per year. However, no payment may exceed 25% of the fees collected 
during that year from visitors to Grand Teton and Yellowstone National Parks. 
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in the amounts, at the times, and upon the terms the Com- 
mission deems appropriate, but the Commission shall be 
guided by the policy of not making payments in excess of the 
taxes which would have been payable for such property in the 
condition in which it was acquired, except in cases where 
special burdens have been cast upon the State or local govern- 
ment by activities of the Commission .. . .*5 
Similarly, the Saint Lawrence Seaway Development Corporation is 
given wide discretion in making payments, but is to be guided by 
a policy of paying no more than would be payable on the unim- 
proved property acquired by the Corporation.” 

It will be seen that in many of these statutes payments in lieu 
of taxes were permitted where the Government had established 
corporations or other agencies which would engage in traditional 
business practices. Particularly when these corporations were to 
provide a “yardstick” for measuring the fair value of products and 
services of a similar nature from private organizations, provision 
for payment in lieu of taxes seemed very appropriate. 

A recently enacted statute, Public Law 388 of the Eighty-fourth 
Congress,?? is based on somewhat different considerations. After 
the end of World War II, many of the manufacturing plants owned 
by the Reconstruction Finance Corporation were retained by the 
federal government. In most cases, the retained plants were trans- 
ferred to the War Assets Administration and from that agency to 
the Department of Defense or the General Services Administration. 
Until the plants passed from ownership of the RFC, the authority 
of that agency to make payments in lieu of taxes was exercised. 
Apparently payments in lieu of taxes were made by other agencies 
of the federal government on account of the RFC plants which 
had passed to their ownership, though it was later to become clear 
that they had no authority to do so. In 1952 the Court of Claims 
ruled, in Sedgwick County, Kansas v. United States,?* that federal 
agencies other than those specifically authorized to do so were 





*68 Stat. 919, 952 (1954), 42 US.C. § 2208 (Supp. V, 1958). 

* 68 Stat. 92, 95 (1954), 33 U.S.C. 986 (Supp. V, 1 58). Other federal agencies 
have similar authority. For example, the Administrator of General Services has 
limited authority to make payments in lieu of taxes on account of certain sur- 

plus real gor y of the United States. 64 Stat. 578, 581 (1950), as amended, 
fo US.C. , (a) (9) (1952). The Public Housing Authority may make certain 
payments in lieu of taxes on account of low-rent housing. 50 Stat. 888, 891 
(1937), as amended, 42 U.S.C. § 1410(h) (1952). The Housing and Home Fi- 
nance Administrator may make payments in lieu of taxes on account of certain 
defense housing rol “01982, public works. 54 Stat. 1125, 1127 (1940), as amend- 
ed, 42 US.C. 546 1952). 

* 69 Stat. 722-23 (1955), %0 US.C. §§ 521-24 (Supp. V, 1958). 

* 123 Ct. Cl. 304 (1952). 
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powerless to make payments in lieu of taxes. Following that deci- 
sion, the GSA and Department of Defense stopped making pay- 
ments on former RFC plants. There resulted a serious dislocation 
in local finances, the communities having assumed that they would 
continue to receive revenue from the RFC plants and in some 
cases having anticipated its receipt. In 1955, Congress enacted 
Public Law 388 which authorized any federal department in pos- 
session of a plant, once owned by the RFC and which had never 
passed into private ownership, to make payments in lieu of taxes 
for a temporary period on account of that plant. This law was 
extended for an additional two years in 1958.?% 

Public Law 388, although labeled as such, is not a true payment 
in lieu of tax statute. The taxpaying agency is directed to make 
the payment that an owner of the plant, if not exempt from taxa- 
tion, would make;*° there is no provision for discretion in deter- 
mining a fair payment on the part of the owner, nor is there any 
provision for deducting off-setting benefits to the community. The 
only characteristic of a payment in lieu of tax statute in Public 
Law 388 is the omission of any penalty for nonpayment or late pay- 
ment of taxes.*t Some federal agencies have assumed from this 
fact that they are free to bargain with a taxing authority over the 
amount of payments to be made, and in fact have done so. 


March 1958 Supreme Court Decisions 


In whatever fashion the line between valid and invalid taxes 
wavered between 1819 and 1954, the situation in March 1958, as 
viewed by a federal administrator, was that the federal govern- 
ment and its property in the possession of its contractors were 
very largely immune from the imposition of state and local prop- 
erty taxes, except in the few cases where Congress had authorized 
the making of payments in lieu of taxes. In four highly significant 
decisions in March 1958, the Supreme Court effectively revolution- 
ized this situation. 


Context of the Cases 


Before turning to a detailed consideration of these cases, how- 
ever, it is desirable to see exactly what property of the federal 
government was escaping property taxation by localities prior to 
1958. With respect to real estate, only property covered by pay- 





*72 Stat. 456 (1958), 40 U.S.C.A. ds, 523-24 (Supp. 1958). 
” 69 Stat. 721, 722 (1955), 40 U.S.C. § 523 Supp. V, 1958). 
69 Stat. 723 (1955), 40 U.S.C. § 528 | cep V, 1958). 
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ments in lieu of taxes statutes bore a direct tax burden.** In some 
jurisdictions, taxes on the possessory interest of a lessee or bailee 
in property escaping direct taxation had been enacted; indirectly 
the federal government was paying such taxes in many Cases.** 
The indirect payment by the federal government comes about in 
this way. The possessor of a federally-owned plant is usually either 
wholly or in large part engaged in supplying goods or services for 
the federal government, since federal ownership of the plant is us- 
ually predicated on a governmental need for the output of the plant. 
In such a case, the “facilities” contract under which the private 
company occupies the plant might provide for adjustment in the 
rental to compensate the private company for payment of posses- 
sory interest taxes. In other cases, the “supply” contract with the 
private company might provide for an adjustment of the contract 
price to compensate the contractor for unusual tax burdens, or the 
contract price negotiated or resulting from advertised bidding 
would undoubtedly include an amount for a known tax burden.* 

However, the great bulk by value of federal property escaping 
taxation consisted of what was defined in almost all states as per- 
sonal property. This consisted of many movables, including in- 
ventory and work in process, test equipment, production equip- 
ment, most machine tools, jigs, dies, and some fixtures. 

The reasons for federal ownership of much of this equipment 
are strong and, in some cases, federal ownership is unavoidable. 
For instance, the Department of Defense has furnished to many 
contractors machine tools for production of military equipment 
only, and it has retained title to these tools.*° When there is no 
commercial utility in such tools, retention of federal ownership 
of the tools avoids the cost of unnecessary duplication by federal 
suppliers and provides a mobilization base which might become 
urgently needed.** 





* See . oy supra. 

= Eg. . Const. art XIII, § 1, and CAL. Rev. & Tax. Cope § 107 (Supp. 
1957). See Kaiser Co. v. Reid, 30 Cal.2d 610, 184 P.2d 879 (1947). But see 
Douglas Aircraft Co. v. Byram, 57 Cal.App.2d 311, 134 P.2d 15 (1943). 

* Armed Services Procurement Regulation [hereinafter cited ASPR] i 11-401.1. 
11-401.2, 32 C.F.R. 11.401-.02 (1954); ASPR §XV, pt. 2, 32 C.F.R. 15.000-.205 
(1954). In cases where the federal government itself both owned and occupied 
a plant, no interest taxes of course were paid. 

ASPR 13-502, 32 C.F.R. 13.502 (Supp. 1958). 

“See ASPR § XIII, 32 C.F.R. 13.000-506 (Supp. 1958). Similarly, the De- 
partment of Defense retains ownership of production equipment necessary in 
time of mobilization and lends or rents that equipment to its contractors. In 
other cases, ia omg A such as some test equipment is exceedingly expensive and 
is made available by the federal government to its contractors rather than 


have each contractor who might use such equipment purchase it for its own, 
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The ownership by the Defense Department of inventory and 
work in process is based on statutory requirements, Revised Statutes 
section 3648, although there are sound reasons justifying federal 
ownership outside the dictates of the law.*? Section 3648 was en- 
acted following scandals showing that the federal government had 
advanced considerable money to contractors who subsequently de- 
faulted or delivered shoddy material. It provides: 


No advance of public money shall be made in any case unless 

authorized by the appropriation concerned or other law. And 

in all cases of contracts for the performance of any service, or 
the delivery of articles of any description, for the use of the 

United States, payment shall not exceed the value of the service 

rendered, or of the articles delivered previously to such pay- 

ment.** 

Even apart from this statutory requirement, however, the federal 
administrator sees considerable value in federal ownership of de- 
fense inventories and work in process. If production at a plant 
making war material were halted by a strike or by a natural disaster, 
the federal government might have so urgent a need for the partial- 
ly-fabricated materials or inventories located there, that it might 
wish to have complete freedom to remove the work or inventories 
and have them completed somewhere else. This might be partic- 
ularly true where the material was to be incorporated into other 
equipment. Further, in the case of the bankruptcy of a federal 
contractor, the value to the federal government of having a clear 
title to inventory or work in process at the plant of the bankrupt 
is manifest. 

The means customarily used to comply with section 3648 is the 
“progress payment clause’’** in defense contracts. Such clauses, 
under which the federal government, having provided working 
funds to its contractors, takes title to inventory and materials in 





possibly restricted, use. ASPR 13-102.2, 32 C.F.R. 13.102-2 (Supp. 1958). 

In the case of the Atomic Energy Commission, the law provides that owner- 
ship of production facilities, special nuclear material and source material shall 
be in the Commission. 68 Stat. 919, 928, 929, 933, 934 (1954), 42 U.S.C. §§ 
2061, 2072, 2096, 2098 (Supp. V, 1958). Use of by-product material is possible 
only under Commission license. 68 Stat. 935 (1954), 42 US.C. § 2111 (Supp. 
V, 1958). 

* See note 36 supra. 

* Originally 3 Stat. 723 (1823). See Amendment, 60 Stat. 806, 807 (1946), 
$1 U.S.C. § 529 (1952). 

“The term “progress payment” was formally used interchangeably with 
“partial payment.” It will here be used to denote federal payments to contrac- 
tors made prior to delivery and acceptance of completed supplies, under either 
fixed-price type of cost-type contracts. “Advance payments” are those made to 
a contractor prior to any performance of the contract. 
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their possession as required by section 3648, have been used in 
procurement contracts for over seventy years. That use was ap- 
proved by the Attorney General of the United States in 1894+ 
and by the Supreme Court in 1910.“ 

The progress payment clause now used by all three military 
departments provides that upon the making of a progress payment, 
title to all of the material, work in process, and finished articles 
shall pass to the United States. This vesting of title applies to 
materials on hand at the time of the payment and to all materials 
subsequently acquired for use under the contract as well.* 


Holdings of the Cases 


It is in this context of federal ownership of materials, inventories, 
and tools, amounting to billions of dollars in value, that the March 
cases of the Supreme Court were decided.** United States v. City 
of Detroit,* which I will call the Borg-Warner case, and United 
States v. Township of Muskegon,* which I will call the Continental 
case, involved the application of a Michigan statute,** enacted in 
1953,47 providing that when tax exempt real property is used by a 
private person in a business conducted for profit, the private person 
is subject to taxation to the same extent as if he were the owner 
of the property. The Michigan statute does not impose a tax on 
the possession of three classes of tax exempt property: (1) Property 
where the use is by way of a concession in or relative to the use 
of a public airport, park, market, fair ground or similar property 
which is available to the general public; (2) federal property for 
which payments are made in lieu of taxes in amount equivalent 
to taxes which might otherwise be lawfully assessed; and (3) prop- 
erty of any state-supported educational institutions.** 

A tax was levied under this statute against Borg-Warner, which 
was in possession of a defense plant at Detroit under a lease for a 
term of years.*® A tax was also levied against Continental Motors, 
which was occupying a defense plant at Muskegon, although this 





“20 Ops. Atr’y GEN. 746, 747 (1894). 

“ United States v. Ansonia Brass & Copper Co., 218 U.S. 452, 467 (1910). 

“AR 715-6, NAVEXOS P-1006, AFR 173-133, 32 C.F.R. §§ 82.59-1—.59-2 
(Supp: 1958). 

“The cases cited in footnotes 44, 45 and 57 were decided on the same day, 
March 3, 1958, while the case cited in footnote 58 was decided on March 10, 1958. 

“355 US. 466 (1958). 

* 355 US. 484 (1958). 

“ MicuH. STAT. ANN. §§ 7.7(5) & (6) (Supp. 1957). 

“ Mich. Pub. Law 1953, No. 189. 

“ MicH. Stat. ANN. § 7.7(5) (Supp. 1957). 

“ United States v. City of Detroit, 355 U.S. 466, 468 (1958). 
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occupancy was under a permit, not a lease, and could be termi- 
nated at will.°° In both cases the companies, which were Depart- 
ment of Defense contractors, paid the taxes at the direction of the 
Department and appealed them. In both Continental and Borg- 
Warner, the Michigan Supreme Court upheld imposition of the 
tax. 

Upon appeals from the Michigan Supreme Court decisions, the 
Supreme Court of the United States upheld the application of 
the tax by 7-2 decisions. In doing so, the Court emphasized that 
“the tax applies to every private party who uses exempt property 
in Michigan in connection with a business conducted for private 
gain.”®? Also, it said that there was no “showing that the tax is in 
fact administered to discriminate against those using federal prop- 
erty.”°° It is somewhat difficult to accept the conclusions of the 
Court that the statute is in fact nondiscriminatory. Is it in fact 
nondiscriminatory for the state or a municipality to lease valuable 
concessions at airports, parks, markets, and fair grounds to private 
concerns, conducting businesses for profit, free from a real estate 
tax, where leased property of the federal government is subject to 
such a tax? In any event, these exceptions, although not discussed 
by the Court, seem inconsistent with its view that the Michigan 
tax statute applies to everyone using exempt property for private 
gain.®¢ 

The real novelty of the Borg-Warner and Continental cases 
stems, however, not from the Court’s construction of the Michigan 
statute, but from the permitted measure of the tax assessment. As 
pointed out above, the federal government has for many years 
unquestioningly acquiesced in and reimbursed its contractors for 
the costs of possessory interest taxes, measuring the value of the 
possession under one formula or another.®®> Under this practice, 
it would seem clear that Continental—whose right to occupy de- 
fense property could be terminated overnight—had an interest of 
less value than Borg-Warner—which occupied property under a 
lease for a fixed term. Under earlier practice, neither Borg-Warner 
nor Continental would have been said to possess an estate which 





© United States v. Township of Muskegon, 355 U.S. 484, 485 (1958). 

™ United States v. City of Detroit, 345 Mich. 601, 77 N.W.2d 79 (1956); Town- 
ship of Muskegon v. Continental Motors Corp., 346 Mich. 218, 77 N.W.2d 799 
(1956), respectively. 

= United States v. City of Detroit, 355 U.S. 466, 473 (1958); United States v. 
Township of Muskeon, 355 U.S. 484, 486 (1958). 

% United States v. City of Detroit, supra note 52, at 474. 

*See text accompanying note 52 supra. 

%See note 33 supra and accompanying text. 
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could be valued as if it were the fee in the real estate itself.** 

City of Detroit v. Murray Corporation of America®’ and Amer- 
ican Motors Corporation v. City of Kenosha** have an impact con- 
siderably more pervasive than the cases upholding taxes on the 
possession of real estate under a specific state statute, which at this 
writing is without counterpart in any other state,*® since both of 
them permit taxation of the possession of personal property and 
both seemingly permit the levy of such taxes under ordinary ad 
valorem personal property tax statutes, such as exist in 46 of the 
49 states and the District of Columbia.*° 

In the Murray case, the City of Detroit and Wayne County, act- 
ing under a fairly usual personal property tax statute,®? taxed the 
work in process and inventory—but not the federally-furnished 
tools and equipment**—in the possession of Murray on tax day. 
Murray was a subcontractor of an Air Force prime contractor. 
The subcontract provided that if Murray had received a progress 
payment, title to all inventory and materials, upon acquisition by 
Murray, would vest directly in the federal government.** In the 
lower courts, Detroit and Wayne County argued that this provision 
of the contract was either a fraud upon the city and county de- 
signed to defeat their tax powers, or that it passed only a “security 
title” to the Government,** leaving a taxable estate in Murray. 
Detroit and Wayne County did not succeed with these arguments 
in the federal district court or the Court of Appeals for the Sixth 
Circuit. Both courts held that the contracting parties meant what 
the contract said and that full title to the property had vested in 
the federal government by tax day.*® At no time during the trial 
or first appellate stage of this case was there raised the question 





“See the formula devised for use in California in Kaiser Co. v. Reid, 30 
Cal.2d 610, 184 P.2d 15 (1947). 

"355 US. 489 (1958). 

* 356 US. 21 (1958). 

* Similar statutes have been proposed, however, at the 1959 sessions of the 
legislatures of California (489A), Colorado (93H), Connecticut (26A), and Ohio 
(a bill to enact sections 5712.01 and 5712.02 of the revised code). 

® PRENTICE-HALL, ALL STATE Tax Guipe § 101. Delaware, New York, Penn- 
sylvania, and Hawaii do not impose any form of personal property taxation. 
All states and territories im some form of real property taxation. Jbid. 

© MicH. STAT. ANN. §§ 7.1, 7.10, 7.81 (1950), and Tit. VI, ch. II, § 1, and Tit. 
VI, ch. IV, fs 1, 7, 26, 27 of the Charter of the City of Detroit. 

“City of Detroit v. Murray Corp., 357 U.S. 913, 914 (1958). 


“City of Detroit v. Murray Corp., 355 U.S. 489, 491 (1958); note 42 supra 
and accompanying text. 

“In which case the possessor would presumably be deemed the owner of 
bs Fee al for property tax purposes. S.R.A., Inc. v. Minnesota, 327 US. 

“City of Detroit v. Murray Corp., 234 F.2d 380 (6th Cir. 1956). 


























March] STATES’ RIGHTS 203 


of the right of the city and county to tax Murray’s possessory in- 
terest in the inventory and work in process.* 

The reasoning of the five-justice majority in Murray can prob- 
ably be paraphrased as follows: The Court assumed that the 
United States had full title to the property, not just a bare security 
title; however, earlier the same day the Court had upheld the 
Borg-Warner and Continental taxes on the possession of real estate; 
there was no constitutional reason why the state could not tax the 
possession of personalty if it could tax the possession of realty; 
therefore, a tax on the possession of personalty was not unconsti- 
tutional. Next, the majority had to determine two things: did the 
Michigan statute permit a tax on possession and did Detroit and 
Wayne County purport to levy such a possessory interest tax? The 
Court found affirmatively on both of these questions, although 
Justice Black for the Court pointed out that the Michigan statute 
did not expressly state that the person in possession was taxed for 
the privilege of using or possessing personal property.*’ He re- 
marked that it would be a victory for “empty formalisms,” how- 
ever, to strike down the tax because of this “verbal omission.”** 


While the Murray case was rising through the federal courts, a 
similar case was rising through the Wisconsin state courts. In 
Wisconsin, the American Motors Company was in the same posi- 
tion as Murray, having a contract with substantially the same 
language. The Wisconsin Supreme Court, in a split decision, up- 
held application of a Wisconsin ad valorem personal property tax 
on a basis quite similar to that urged by Detroit and Wayne Coun- 
ty in Michigan, that the contract had not been effective to vest 
ownership in the federal government.*® The Wisconsin court dealt 
solely with the question of whether the federal government or the 
company was the owner of the property involved. If ownership of 
the taxed property had vested in the United States, then under 
the Wisconsin statute the tax could not lie.” 

The United States Supreme Court acted upon the American 
Motors case the week after its decision in Murray, affirming per 
curiam, the decision of the Wisconsin court without citation of 





% City of Detroit v. Murray Corp., 357 U.S. 913 o> 

* City of Detroit v. Murray Corp., 355 U.S. 489, 493 (1958). 

® Ibid. See Justice Frankfurter’s discussion of this point, which he terms an 
“erroneous hypothesis,” in City of Detroit v. Murray Corp., 357 US. 913, 914 
(1958). 

® American Motors Corp. v. City of Kenosha, 274 Wis. 315, 80 N.W.2d 363 
(1957). 
"Id. at 319, 80 N.W.2d at 365. 
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authority." The four dissenters in Murray, however, dissented 
again and cited their views expressed in that case as the basis of 
this dissent."* In this posture, it is hard to know precisely what 
the Supreme Court meant in affirming the American Motors case. 
If the Court was relying on Murray, as the dissent suggests, it is 
hard to understand the Court’s action. The Wisconsin Supreme 
Court said that the only issue present was whether ownership of 
the property was in the federal government or the company;"* 
but in the Murray case the Court had assumed that full title had 
in fact vested in the government."* Can Murray be authority for 
American Motors if the single fact that the Wisconsin court said 
was before it was decided directly contrary in Murray? 

We may speculate that the Supreme Court of the United States 
overruled the Wisconsin court on the question of ownership of 
the material, but affirmed the Wisconsin decision on the theory 
that Murray would have permitted the state to collect a possessory 
interest tax on that material in the same amount as the ad valorem 
tax which was exacted. This reasoning, however, is cast into con- 
siderable doubt by the assertion of the City of Kenosha, in its 
answer to a petition for rehearing of the case, in which the city 
stated that it had not purported to and in the future would not 
propose to impose a tax on the possession of personal property if 
the owner of the property were exempt from state tax.”® 

The Solicitor General petitioned for rehearing in both Murray 
and American Motors, the first time in nine years that he had filed 
such a petition in a case decided against the United States by a 
majority of the Court. After requesting response by the successful 
parties,"* the Supreme Court denied the petition for rehearing.” 

In the opinion of federal tax administrators, Murray may permit 
state taxes on the possession of Government inventories in any 
state allowing the direct taxation of personal property. Neither 
Michigan nor Wisconsin had enacted a statute taxing the posses- 
sion of personal property, on which the Court’s decision in the 





™ American Motors Corp. v. City of Kenosha, 356 U.S. 21 (1958). 

"3 Ibid. 

™ American Motors Corp. v. City of Kenosha, 274 Wis. 315, 321, 80 N.W.2d 
363, 366 (1957). 

™ City of Detroit v. Murray Corp., 355 U.S. 489, 492 n.2 (1958). 

™ Brief for Appellee, p. 6, American Motors Corp. v. City of Kenosha, 356 
US. 21 (1958). 

City of Detroit v. Murray Corp., 356 U.S. 934 (1958). 

™ American Motors Corp. v. City of Kenosha, 357 U.S. 912 (1958); City of 
Detroit v. Murray Corp., 357 U.S. 913 (1958). 
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real-estate, possessory-interest tax cases was based."® In those cases, 
the Court had at least found that the statute involved was non- 
discriminatory,”® but it did not deal with the issue of discrimina- 
tion in the personal property tax cases. Although in Murray the 
matter was never briefed or argued in the lower courts,®° it seems 
a fair inference from the circumstances that Detroit and Wayne 
County did not in fact impose generally a tax on the possession of 
tax exempt personal property in the hands of private persons using 
that property for profit. In the Murray assessment itself, the city 
and county did not purport to tax Murray’s possession of federally- 
owned equipment,*' although it is perfectly clear that a possessory 
interest tax would lie in those circumstances if it would lie against 
the possession of federally-owned inventory. 

The Murray case may indeed leave local assessors in an unenvi- 
able position. State statutes usually direct assessors to assess all 
taxable property within their jurisdiction.** Under Murray, the 
possession of property owned by a tax exempt person may be fully 
taxed as if the assessee were the owner, assuming that the state 
has an ordinary ad valorem personal property tax statute. Yet 
some states may find that they do not wish to apply such a prin- 
ciple in a nondiscriminatory fashion. This is perhaps what hap- 
pened in New York. There, the City of Riverhead wished to tax 
real estate owned by the federal government and occupied by 
Grumman Aircraft Engineering Corporation.** Following the 
March decisions of the Supreme Court, the New York State Legis- 
lature passed a bill taxing the possessor of federal, state, or city 
real property as if he were the owner. Before the bill had been 
signed into law, however, a series of articles about it appeared in 
a New York City newspaper, in which it was pointed out that pos- 
sessors of the very extensive and valuable property owned by the 
City of New York would be subject to assessment under the bill.* 
City officials stated that the effect of the bill would be fantastic 
and that it would wreck havoc with the city’s ability to rent its 





® City of Detroit v. Murray Corp., supra note 77, at 914; American Motors 
Corp. v. City of Kenosha, 274 Wis. 315, 319, 80 N.W.2d 363, 365 (1957). The 
Wisconsin statute is Wis. STAT. §§ 70.01-.86 (1957). See particularly, sections 
70.18 and 70.19. 

*See p. 201, supra. 

* City of Detroit v. Murray Corp., 357 U.S. 913 (1958). 

"Id. at 914. 

= The assessors in Wisconsin, for example, “shall assess all the taxable 
property” in their districts. Wis. Star. § 70.06(2) (1957). 

* New York Times, Mar. 9, 1958, § 1, P. 62, col. 3. 

“New York Herald-Tribune, April 18, 1958, § 1, p. 1, col. 2; April 19, 1958, 

3. 


§ 1, p. 1, col. 2; April 25, 1958, § 1, p. 1, col. 
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property at favorable rates. The assurance of rental income made 
the bonds of the city authorities desirable to investors.** Because 
of these urgings, Governor Harriman vetoed the bill. 

The Court in Murray, of course, professed that it was not assent- 
ing to a state tax of federal property by the state,** although the 
vigorous dissents questioned that fact and suggested that United 
States v. Allegheny County* has been effectively overruled by 
Murray.®* It is certainly open to question whether the four cases 
here discussed do not effectively breach the proposition that the 
States may tax all save the property of the federal government 
itself.°° Certainly there is no doubt that the economic burden of 
the tax will be born by the federal government. Furthermore, since 
the federal government nearly always does its business through 
others, it is clearly arguable that the legal incidence of a tax on 
the possession of federal property in the hands of private businesses 
falls on the federal government. 

The Court in Continental suggests that, absent legislative 
action,” only a “servant” of the federal government may gain fed- 
eral immunity.” Justice Black for the Court in Continental states: 
“The case might well be different if the Government had reserved 
such control over the activities and financial gain of Continental 
that it could properly be called a ‘servant’ of the United States in 
agency terms.”®* It is not clear what the Court meant by “financial 
gain.” In most cost-reimbursement contracts the contractor is 
given a fixed fee, if he gets a fee at all; in fixed-price contracts the 
amount of a contractor’s financial gain may be subject to redeter- 





“New York Herald-Tribune, April 19, 1958, § 1, p. 1, col. 2. 
* New York Herald-Tribune, April 25, 1958, § 1, p. 1, col. 3. 
"City of Detroit v. Murray Corp., 355 U.S. 489, 494 (1958). 


* 322 US. 174 (1944). 

™ City of Detroit v. Murray Corp., 355 U.S. 489, 500 (Frankfurter, J., dissent- 
ing), 508 (Harlan, J., dissenting), 531 (Whittaker, J., dissenting) (1958), re- 
hearing denied, 357 US. 913, 914 (Frankfurter, J., dissenting). 

"See p. 192, supra. 

"In both BorgsWarner and Murray, the Court seems to invite legislative 
action. In Borg-Warner: “Wise and flexible adjustment of intergovernmental 
tax immunity calls for political and economic considerations of the greatest 
difficulty and delicacy. Such complex problems are ones which Congress is best 
—— to resolve.” United States v. City of Detroit, 355 U.S. 466, 474 (1958). 
In Murray: “[T]he Congress is the proper agency, as we pointed out in United 
States v. City of Detroit, to make the difficult policy decisions necessarily in- 
volved in determining whether and to what extent private parties who do 
business with the Government should be = immunity from state taxes.” 
City of Detroit v. Murray Corp., 355 U.S. 489, 495 (1958). 


" United States v. Township of Muskegon, 355 U.S. 484, 486 (1958). 
" Ibid. 
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mination, and in appropriate cases, to remission of excess profits 
pursuant to the Renegotiation Act requirements. 

Although the entity which could thus escape state and local 
taxation is not clearly identified, it is at least clear that the Court 
here has drawn the line far beyond any place it has heretofore 
been suspected of being. Certainly the decisions pose the question 
of whether the allowance of state and local taxes on the possession 
of federal property may not impose such serious fiscal problems 
on the federal government that the entire relationship of federal- 
local tax immunities will have to be re-evaluated. 


ADVERSE CONSEQUENCES OF THE 1958 DECISIONS ON FEDERAL 
PROCUREMENT PRACTICES AND POLICIES 


Court decisions before these, however, have survived academic 
criticism. The March 1958 decisions in any case have practical 
consequences which must be carefully considered before there is 
any rejoicing in the streets over the bonanza they seem to represent 
for local governments. Some preliminary estimates have been made 
by agencies of the federal government of the possible fiscal impact 
of the decisions, showing that the total cost to the federal govern- 
ment could amount to well over one-half billion dollars a year. 
The possible total tax costs to the Department of Defense alone 
would be $452 million,®* while the Atomic Energy Commission 


“65 Stat. 7 (1951), as amended, 50 US.C. avr. §§ 1211-33 (Supp. V, 1958). 
It is possible that the Court had in mind the United States’ control over its 
contractors’ ability to pledge the credit of the United States, which seemed a 
key factor in the Court's decision in Kern-Limerick, Inc. v. Scurlock, 347 US. 
110, 119 (1954), which Justice Frankfurter in his dissent in Murray remarks, is 
“a case whose relevance is not minimized by the loud silence the Court’s 
— opinions accord it.” City of Detroit v. Murray Corp., 355 U.S. 489, 499 
(1958). 
* This figure is based on the following estimates: 
Type of Property Estimated Estimated 
Taxable Value Annual Tax 
(Billions of Dollars) (Millions of Dollars) 





Real Property, Federally-owned, 
Contractor-operated $5.6 $112 
Production Equipment 
(as of December 31, 1952) 3.8 76 
Work in Place on Construction 
Contracts : 2.8 56 
Work in Process on Procurement 
Contracts: 
a. Fixed price contracts, 
outstanding progress 
yments 4.0 
b. Fixed price contract, 
work in process not covered 
by progress ents 13 
c Cost ir ol hve con- 
tracts 18 7.1 142 
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has estimated that $166 million in taxes could be levied on its 
property. Thus, these two agencies estimate an annual tax of 
possibly $618 million. This is, of course, on the assumption that 
all jurisdictions will impose a tax on the possession of realty and 
personalty, and that that tax will be about 2% on full market 
value. These assumptions seem fully justifiable.** Even if no real 
property possession were taxed, the total would be reduced by no 
more than $178 million, for the personal property owned by these 
two agencies is many times more valuable than their real estate. 
Further, in times of increased defense activity, caused by full or 
partial mobilization, the amount of personal property owned by 
the two agencies would vastly increase, with of course a commen- 
surate increase in amounts paid to local taxing jurisdictions, at 





Government Furnished Property A 8 
Bailed Property 8 16 
Equipment in Contract Overhaul 

(initial capital cost): 

a. Aircraft 1.3 

b. Ships 3 16 32 
Warning and Communication 
Equipment 5 10 

Total $22.6 $452 


A national average tax rate of 2% on 100% of market value of real property 
has been adopted. The original acquisition cost of federally-owned and con- 
tractor-operated properties is 2.5 billion dollars. Unpublished studies by the 
Department of the Navy estimate that the current replacement value of build- 
ings and structures is 2.24 times the original acquisition cost. The same ratio 
has been assumed for land, but in all probability appreciation in land values 
has been at a higher rate than the rate of increase in replacement value of 
structures. 

A national —— = rate of 2% on 100% of taxable value of personal 
property has also nm adopted. Actual experience by the Department of 
Defense indicates that 2% is a very conservative figure. Hearings on S. 2473 
and H.R. 5605 Before the Subcomm. on Legislative Programs of the Senate 
Comm. on Government Operations, 83rd Cong., 2d Sess., pp. 109-11 (1954). 
The Department’s experience in Murray showed that the Michigan taxes were 
3.33% of 90% of market value, or approximately 3% on market value. A tax 
assessed by Kenosha, Wisconsin, on personal property in the Nash-Kelvinator 
plant in 1952 and 1953 was 5.4% on 80% of market value, or an adjusted rate 
of 4.2%. Cost figures involved in litigation in Los Angeles County, California, 
show a tax over a o pong of a of approximately 6% on 45% of market 


value, or an adjusted rate of 2.7%. Id. at 111. 
* This estimate is based on the following figures: 
Property Estimated Value _—_ Estimated Tax 
(Billions) (Millions) 
Land, Buildings, Structures and Utilities $3.3 $66 
Equipment 3.3 66 
Inventories in Process of Production 1.7 34 


Total $8.3 $166 
Brief for the United States in Petition for Rehearing, p. 14, City of Detroit 
v. Murray Corp., 357 US. 913 (1958). . 
™ See note 98 
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the very time when all national resources should be devoted to 
preservation of national safety. 

In addition to this huge financial load, the recent cases could 
result in the following exceedingly anomalous situations. 

i. Following the policy of the Administration to discourage 
federal commercial and industrial activities,** the Department of 
Defense might lease a long-established ordnance works to a private 
contractor. The lease would give him possession of federal property 
of considerable value and he would at the same time doubtless 
possess federally-owned inventory and materials of great value. If 
his possession is taxed, the tiny communities which now cluster 
about ordnance works, which are often located in geographically 
isolated places, might enjoy an annual tax beyond the ability of 
their imagination to spend. 

2. The Department of Defense increasingly has had airplane 
maintenance, modification, and repair work done by private con- 
tractors. Since some of these operations take many months to ac- 
complish, it seems very likely that a modification or repair con- 
tractor might have federally-owned airplanes in his possession on 
tax day. In such a case, the contractor might be taxed for the full 
value of the planes, even though the repair or modification contract 
was for a relatively modest amount and, indeed, even though the 
planes had been the basis for a similar tax when they were being 
fabricated. 

3. The Department of Defense may lend or rent a heavy drill 
press to a manufacturer for performance of a contract and the 
contractor may be taxed on the full value of that press if it is in 
his possession on tax day. In such a case, a tax on a press worth 
$750,000 could well exceed the entire price of the contract, for the 
performance of which the machine was rented. 

4. In many cases, machine tools which form a part of the indus- 
trial reserve for mobilization are stored in a separate wing of a 
plant. In some cases, these tools must be used from time to time to 
prevent serious deterioration and to discover any defects or mal- 
functions. For these reasons, the Department of Defense might 
authorize a contractor to use such tools at 5 or 10 per cent of full 
capacity. In such a case, a tax on the full value of the machine 
tools would presumably lie against the contractor if he happened 
to be using the tools on tax day. Indeed, Allen County, Indiana, 





*DOD Directive No. 4105.15, April 27, 1955; Bureau of the Budget Bulletin 
54-55, Jam. 15, 1955. 
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has recently assessed a tax against the United States Rubber Com- 
pany for the full value of moth-balled federally-owned tools in its 
possession, even though the company makes no use of the tools 
at all.% 

5. Exemplifying the exuberance arising from the March deci- 
sions, Ventura County, California has tentatively assessed a private 
company for the full value of an electronic computer owned by 
the Department of the Navy and located on Navy property at 
Point Mugu. The company’s “possession” of the computer derived 
from a contract with the Navy to perform certain computations 
on the machine five days a week.’ 

Even absent such anomalous happenings, the fiscal effect of the 
Supreme Court cases will be rendered especially acute in view of 
the emerging needs of the country for space-age weapons. Tradi- 
tionally, contracts for such weapons have been financed in large 
measure by progress payments,’ and, as pointed out above,’ 
title to the inventories and equipment procured for use in per- 
forming the contract vests in the Government upon the making 
of progress payments. Taxes on the possession of this property 
would become a significant burden on the federal government. 

It is, of course, not outside the financial ability of the federal 
government to pay taxes in the amounts suggested above. How- 
ever, it also seems clear that it would not be possible to pay such 
amounts and maintain at the same time a balanced budget at 
present levels of federal income and excise taxation, assuming a 
continuation of other federal expenditures at approximately their 
present rates. 

In both the Continental and Murray decisions,’** the Court sug- 
gested that if activities and financial gain of the federal govern- 
ment’s contractor were so controlled that it could properly be 
called a servant of the United States in agency terms, the situation 
might be different.‘ Assuming that the Court had in mind some- 





“The assessment has been appealed to the Indiana State Tax Commission. 

™ The authority of a state or locality to tax the possession by a business 
conducted for profit of federally-owned real or personal property located on 
land over which the federal government retains or has been ceded exclusive 
ae peers jurisdiction without the express reservation of state taxing power 

undoubtedly be questioned by the federal government if it is asserted 

See REP. OF THE INTERDEPARTMENTAL COMM. FOR THE STUDY OF JURISDICTION 
OVER FED. AREAS WITHIN THE STATES, pt. I, p. 13 (1956). 

™ DOD Directive No. 7840.1, April 22, i964, revised January 9, 1958. 

See p. 200, supra. 

** United States v. Township of Muskegon, 355 U.S. 484 (1958); City of De- 
troit v. Murray Corp., 355 US. 489 (1958). 

™ United States v. Township of Muskegon, supra note 103, at 486. 
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thing like the agency relationship in Kern-Limerick, Inc. v. Scur- 
lock,*°> the suggestion that a federal agent would avoid taxes does 
not seem a satisfactory solution to the financial problems created 
by that case. Since the federal government’s agent would not be 
subject to many of the procurement laws which control the federal 
government,’ widespread use of agents would probably be viewed 
by Congress as an improper avoidance of the laws. In any case, 
use of agents would not be a feasible course if a bill similar to S. 6 
of the Eighty-fifth Congress were to be passed in the Eighty-sixth 
Congress. That bill, which was passed by the Senate but not re- 
ported out of the House Ways and Means Committee, forbids the 
extension of the Government’s tax immunity to its agents or con- 
tractors.1°7 

In addition, another consideration weighs against the new taxes. 
It is that the vast amounts of money potentially payable for posses- 
sory interest taxes will not be distributed in any method up to 
now thought equitable in distributing federal aid to communities 
—by population, by need, or by geographical factors.‘ Instead, 
payments will go roughly to two kinds of areas: in the case of the 
AEC, to those few once-rural communities now enormously ex- 
panded by the location of AEC installations within their boun- 
daries; and, in the case of the Department of Defense, to the urban 
industrialized areas where defense contracting tends to centralize. 
Furthermore, the defense payments will go only to selected urban 
industrialized areas, those where the aircraft, ships, and immensely 
expensive new weapons such as missiles and rockets are being 
manufactured, for it is there that progress payments necessary to 
finance the production of these weapons will result in the great 
accumulation of federally-owned property in the possession of 
private industry.'° 

The two existing statutes which tend to require payments solely 
because of Department of Defense activity offer no precedent for 
this kind of concentration of benefits, for Public Law 388 of the 

6 347 U.S. 110 (1954). 

* E.g., Buy-American Act, 47 Stat. 1520 (1933), as amended, 41 U.S.C. § 
10-10d (1952); Prohibition of Convict Labor, 62 Stat. 703 (1948), 18 U.S.C. 
436 — Walsh-Healy Public Contracts Act, 49 Stat. 2036 (1936), as 

mr See $, REP. No. £976, 85th Cong. 2d Sess, (1 

g- (1958). A new bill, S. 815, identi- 
cal to old S..6, has been introduced in the = eee Congress 

H.R. Rep. No. 2533, 85th Cong., 2d Sess Cheantennent ON INTER- 
GOVERNMENTAL RELATIONS, REPORT TO THE a te a TRANSMITTAL TO THE 
Concress 113, 118-42 (1955). The latter will be hereinafter referred to as the 


Kestnbaum Re 
See pp. 199-200, supra. 
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Eighty-fourth Congress arose in highly unusual circumstances and 
is only temporary in nature.*° Also, the amount of federal aid 
to areas of impact for schools is measured under the appropriate 
statutes by deducting from the benefits any other federal payments 
made to the eligible communities. 

Furthermore, it can be argued that the local taxes under the 
March decisions come perilously close to the “destruction” of the 
federal government’s integrity against which Chief Justice Marshall 
warned." It cannot be denied that taxing measures in the present 
day have been used in an effort to curb unpopular activities. The 
federal tax on wagering is an example of such a measure."* Also, 
the removal of tax exemptions to individuals and organizations 
not willing to sign a state loyalty oath has been recognized as a 
threat to the freedom of the persons involved.1* 

If the possible ways of avoiding the financial impact of the 
Supreme Court decisions consist of creating contractors as agents 
who would not be subject to the laws governing the conduct of the 
public business or of forcing the federal government itself into the 
manufacturing business, which it has up to now left in the hands 
of private manufacturing concerns operating effectively in large 
part under the traditional United States profit system, then it can 
well be argued that the power of localities to tax federal contrac- 
tors and thus to burden the federal government with a huge tax 
load has impinged too far on the essential freedom of the federal 
government from interference by the states in the conduct of fed- 
eral activities. 


COLLATERAL EFFECTs ON STATE AND 
LocaL GOVERNMENTS OF THE 1958 DECISIONS 


There are further reasons why states and localities, viewing the 
matter only as one of self-interest, may not find it to their long-term 
benefit to collect taxes on the possession of federal real and per- 
sonal property. States are presently the beneficiaries of consider- 
able federal grants.’** In the fiscal year 1959, these will amount to 





™ See pp. 196-197, supra. 

™ 64 Stat. 1100 (1950), as amended, 20 U.S.C. §§ 236-44 (1952); 64 Stat. 969 
ae ey amended, 20 U.S.C. §§ 271-80 (1952). 

7” p-. 192, supra 

™ INT. REv. Cope or 1954, §§ 4401-14. 

™ Speiser v. Randall, 357 U.S. 513, 530 (1958); First Unitarian Church of 
Los Angeles v. County of Los Angeles, 357 U.S. 545, 547 (1958). 

™ These grants to state and local governments have ranged in recent years 
from 5.5 to 7% of all federal —— expenditures, plus highway trust fund 
expenditures. H.R. Rep. No. 2533, 85th Cong., 2d Sess. 59 (1958). 
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roughly $5,972,000,000 and will be given for a wide variety of 
purposes.11¢ 

The Joint Federal-State Action Committee, created in July 1957 
by the President and the Governors’ Conference, has been engaged 
in a review of functions now performed by the federal government 
which could be assumed by the states and localities. However, the 
proposals put forward to date by the Joint Action Committee have 
all involved a swap—when the federal government abandons or 
reduces a program which it now finances, at the same time it makes 
available to the states a source of revenue from which the state 
can finance these added new responsibilities. It does not presently 
seem likely that any broadly significant change in federal-state rela- 
tionships either with respect to the functions performed by the 
federal government or the sources of state and local revenue will 
result from the Joint Action Committee’s studies. 


It does not seem likely that the difficulties created for the federal 
government by the March 1958 cases will result in any far-reaching 
retaliatory reduction of federal grants-in-aid to the states. Never- 
theless, the money to pay the new local taxes will have to come 
from somewhere, and I think it should not be surprising if federal 
administrators suggest to Congress that the grants-in-aid programs 
might be a possible source. 


There is here a psychological factor which state officials may 
not fully appreciate. Whenever the federal government decides to 
build a commercial facility, or indeed a military facility such as 
the Air Force Academy, strong pressure is brought to bear by local 
interests for location of the federal activity in their community. 
Similar pressure arises when the industrial work being done at an 





46 Id. at 79. See also Budget of the United States . for the Fiscal 
Year Ending June 30, 1959, Special Analysis G, pp. 

Some of the purposes for which federal grants are pets are: Aid to state 
soldiers’ homes, agricultural extension work, agricultural marketing services, 
agricultural research, airport construction, assistance to state marine schools, 
child welfare services, civil defense contributions, distribution of educational 
materials for the blind, employment service and unemployment compensation 
administration, wildlife restoration and management, flood prevention and 
watershed protection, highway construction, hospital and medical facilities 
survey and construction, library services for rural areas, major disaster relief, 
maternal and child health services, public assistance, public health services, 

public housing, resident instruction in land-grant colleges, school construction 
‘ federally-affected areas, school operation and maintenance in such areas, 
school lunch, slum clearance and urban renewal, state and private forestry 
cooperation, urban planning, vocational education and rehabilitation, waste 
treatment facilities, and water pollution control. H.R. REP., supra note 115, at 8. 
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existing facility is curtailed or stopped. It thus seems inconsistent 
to the federal official when spokesmen of local communities tell 
him, and make strong representations to Congress and to bodies 
such as the Kestnbaum Commission, that the federal government 
is an unwelcome guest, making great demands for the expenditure 
of local funds and contributing little of value to the community.'" 

Further, many federal installations supply to themselves and 
sometimes to others in the community some of the community facil- 
ities normally supplied by local governments. It seems quite clear 
that if federal facilities were the subject of extensive possessory 
interest taxes, the federal government would curtail to the extent 
possible its furnishing of community facilities of this sort. Similar- 
ly, where some states have offered tax advantages to attract new 
industries to their states, the federal government should be given 
at least equal treatment if its activities are to be taxed.'* 


Another consideration should be borne in mind. The federal 
government may own a plant leased to a private business where 
the nature of the work performed at the plant makes careful fire 
protection necessary. If the federal government either directly or 
indirectly makes payments to the locality equal to the payments 
that an owner of the plant might pay, certainly adequate fire pro- 
tection should be provided. What is the federal government's 
recourse if such protection is not accorded the plant? If the federal 
government were a local voter, its remedy would doubtless be clear. 
But federal officials cannot conceivably use political remedies, quite 
legitimate for others, to see that the federal government gets its 
money’s worth from the local taxes it pays. 

There is one last aspect of this problem which should give the 
states some concern lest they find themselves at a serious disad- 
vantage by rushing to impose the taxes permitted by the Supreme 
Court. In discussing the recommendations of the Study Committee 
on Payments in Lieu of Taxes and Shared Revenues of the Kestn- 
baum Commission, the then Under Secretary of the Treasury Mar- 
ion Folsom noted that the proposals of the Study Committee for 
payments in lieu of taxes would by the Committee’s own estimate 





1 Hearings Before a Subcomm. of the House Comm. on Government Opera- 
tions on H.R. 9525, 85th Cong., 2d Sess. 74 (1958). 

™*For example, “new manufacturing establishments” located in named 
counties in South Carolina are exempt from all county taxes except school 
taxes for five years from the time of their establishment, providing they meet 
stated minimum capital, capital-stock, and cost requirements. S.C. Cope §§ 
65-1524 to 65-1526 (1952). Certain new additions to existing establishments 
are similarly exempted. S.C. Cope § 65-1527 (1952). 
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cost roughly $250 million annually. He added: 


The Committee was not asked to suggest possible ways to 
raise the $250 million but I believe that the Commission should 
do so. One possibility which I would suggest is an examina- 
tion of those intergovernmental tax immunities which benefit 
State/local governments at the expense of the Federal Treas- 
ury. Adjustments in these areas could produce Federal reve- 
nues to offset in large part the cost of the Committee’s recom- 
mendations.*"® 


Such adjustments might also see the end of the ability of many 
localities, especially new or small localities, to borrow money by 
issuing municipal bonds, which would undoubtedly be less attrac- 
tive to investors if the income from them were not exempt from 
federal income taxation. 


PROPOSED LEGISLATIVE SOLUTION 


The considerations above do not suggest that the states and 
localities have received an unwarranted dole from the federal gov- 
ernment; nor, I think, do they necessarily suggest that federal pro- 
grams would be curtailed to a drastic extent in order to finance 
the cost to the federal government of local possessory interest taxes. 
However, these considerations should encourage state and local 
officials to adopt a favorable attitude toward legislation undoing 
the effect of the March 1958 decisions. It has not been a question 
of all burden and no benefit to the states and localities. A mod- 
erate proposal to alleviate the possibly enormous cost arising from 
those decisions while at the same time providing payments in lieu 
of taxes to hard-pressed localities may well preserve all the benefits 
and at the same time lighten the burdens. 


Commission on Intergovernmental Relations 


There has been no lack of studies of the problems of intergov- 
ernmental tax immunities and, from the work already done, a 
legislative solution can be derived. 

The Commission on Intergovernmental Relations, the Kestn- 
baum Commission,’?° while far from being the first federal body 
to study problems of federal and local relations,’** has made the 
most recent extensive study of the subject. Study committees were 





29 COMMISSION ON INTERGOVERNMENTAL RELATIONS, A STUDY COMMITTEE RE- 
PORT ON PAYMENTS IN LIEU OF TAXES AND SHARED REVENUES 6 n.1 (1955). 


%* Established by 67 Stat. 145 (1953). 
™See note 2 supra. 
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established by the Commission to investigate many detailed areas; 
one of these was the Study Committee on Payments in Lieu of 
Taxes and Shared Revenues. 

The Kestnbaum Commission submitted its final report to the 
President on June 20, 1955.12? In that report, scant attention was 
paid to the problem of intergovernmental tax immunity. The 
Commission merely endorsed a Study Committee recommendation 
in the following language: 


The Commission recommends that the National Govern- 
ment inaugurate a broad system of payments in lieu of prop- 
erty taxes to State and local governments. The most important 
class of properties on which such payments should be made is 
commercial or industrial properties. Special assessment pay- 
ments and transitional payments in lieu of taxes should be 


made in certain cases.1*8 
Therefore, it is necessary to turn to the report of the Study Com- 
mittee, also submitted in June 1955, in order to determine the full 
impact of the Commission’s work in the area of taxes.'** 

In its report the Study Committee sets forth two assumptions on 
which its conclusions were clearly predicted. These were, first, that 
there was a “compelling need to maintain robust local govern- 





= KESTNBAUM REPORT, supra note 108. 
%8 Td. at 108. The report continues: 

“The Commission believes that these payments are necessary to help 
— financially healthy local governments. Present tax immunities of 

ederal property have weakened many local governments. The States and 
the National Government share in the responsibility for avoiding actions 
which impair the financial ability of local governments. Equity as between 
Federal and local taxpayers requires the National Government to make 
appropriate Sey ry These should be based largely on the property tax 
system, which is the main source of local revenue. 

“The Commission does not believe that equity requires initiation of 
payments in lieu of taxes on properties held by the National Government 
where their noncontributory status has already become integrated into the 
economic and fiscal patterns of the community. Therefore, no in-lieu 
payments should be made on any properties acquired prior to a specified 
cutoff date. Perhaps September 8, 1939, would be the earliest date and 
July 1, 1950, the latest date . . . . In addition to a cutoff date, some type 
of arbitrary limitation on Federal payments is necessary to prevent exces- 
sive payments or windfalls to some local governments. 


“The States sometimes contribute to the financial difficulties of their 
subdivisions by exempting their own properties from taxation. They may 
re want to consider the use of broad payment-in-lieu arrangements 

at the State level.” Id. at 108-09. 

%* The Study Committee was well qualified to represent the views of states 
and localities. Nine of its eleven members held office in state and local gov- 
ernments. The remaining members were Sen. Hubert H. Humphrey of Minne- 
sota and Hon. Marian B. Folsom, then Under Secretary of Health, Education 
and Welfare. Stupy ComM. REP., supra note 119, at vi. 
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ment,”!?5 although there have been many suggestions made in the 
past that the systems of local governments existing in this country 
are needlessly duplicative and inefficient. Second, the Study Com- 
mittee concluded that any solution to balancing the equities be- 
tween local and federal taxpayers “could be found only within the 
framework of considerations germane to the property tax.’’#¢ 

The Study Committee first recommended that no federal tax 
payments should be made on the following five classes of property: 
(1) Property which if privately owned or used would, by reason 
of its use, be exempt from taxation under the laws of the state of 
situs; (2) property used or held primarily for services to the local 
public;!27_ (3) office buildings not associated with commercial or 
industrial activities; (4) property, any portion of the revenue from 
which, is paid to state or local governments under federal law; 
(5) stocks of strategic and critical materials and of agricultural com- 
modities and other personal property not incidental to industrial 
or commercial activities.1?* 

The second recommendation of the Study Committee was that 
the federal government should consent to direct taxation on prop- 
erties acquired by it to protect its financial interest in connection 
with loans or contracts of insurance or guarantee and propertics 
sold by the federal government under conditional sales contracts 
or leased to taxable persons.'*9 

The Committee also recommended that the federal government 
make payments in lieu of taxes on the following three categories 
of properties: (1) Commercial and industrial properties, including 
properties employed by private contractors in the performance of 
contracts with the federal government, title to which has passed 
to the federal government pursuant to any partial or advance pay- 
ment contract clause; (2) properties used or held for activities 
which serve primarily national or broad regional interests; (3) 
rental housing other than low rent housing.'*° 

The Committee also suggested that a Federal Review Board be 





48 Stupy Comm. REP., supra note 119, at 5. 

Td. at 4, 53-54. 

7 The Study Committee had some difficulty in defining what property it 
meant to fall in this category, but it gave by way of example post 5 
weather stations, assay offices, local irrigation projects, sanitation projects, fed- 
erally-owned airports maintained and operated by the Civil Aeronautics Ad- 
ministration, and properties used for experimental, testing or research purposes, 
although in this latter category it seemingly would not include defense research 
and development facilities. Jd. at 56. 

48 Id. at 55-57. 

49 Id. at 57-59. 

1 Id. at 59-68. 
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created to make over-all policy determinations and to set the 
amount of payments to be made.**? A majority of the Study Com- 
mittee suggested that these payments should apply only to prop- 
erties acquired by the federal government after September 8, 1939, 
the date upon which a national emergency was declared and which 
marks roughly the great expansion of federal property ownership 
incident to the defense build-up prior to World War II.**? Under 
Secretary Folsom stated that the cutoff date should not be earlier 
than July 1, 1950.1*8 

The Study Committee finally recommended a system of transi- 
tional payments in lieu of taxes on certain federal properties which 
would not be eligible for continued payments. These payments 
would extend over ten years and be made in diminishing amounts. 
It was also suggested that federal consent be given to the payment 
of special assessments to finance local improvements where both 
federal and non-federal properties are included in the benefited 
district and subjected to the assessment, provided federal property 
is treated on the same basis and accorded the same safeguards and 
exemptions as non-federal properties.1** 

The Study Committee nowhere recommended payments in lieu 
of personal property taxes, although the question had been clearly 
presented to it.1%5 


A New Statute 


In 1956, the Administration presented to Congress a proposition 
for federal payments in lieu of taxes to states or localities which 
closely paralleled the recommendations of the Study Committee of 
the Kestnbaum Commission. The Administration’s position was 
presented in testimony by Mr. Robert E. Merriam, then Assistant 
to the Director of the Bureau of the Budget.'** His appearance at 
the hearing suggests the concern which the Administration felt for 
this problem, for officials of the Bureau of the Budget seldom testify 
on substantive legislation.1*’ 


1 Id. at 73-74. 

2 Id. at 68-69. 

3 Id. at 69 nA. 

™ Id. at 69-72. A oe of the Study Committee Report took special note 
of the problem which has been discussed in considerable detail above arising 
from the existence of federally-owned personal property in the possession of 
its contractors. See id. at 63. 

% See note 134 supra. 

*%* Mr. Merriam was subsequently the Deputy Director of the Bureau of the 





Budget and is now a Deputy Assistant to the President for Interdepartmental 
Affairs. 


1 Hearings Before the Senate Government Operations Comm. on S. 826, 
84th Cong., 2d Sess., pt. 2, at 327 (1956). 
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Merriam suggested temporary legislation during which experi- 
ence in administering the proposed legislation would be gained. 
He advised that the legislation embody the following principles:*** 
(1) Payments in lieu of taxes should be made for industrial and 
commercial real estate taken off the property tax rolls through 
acquisition by the federal government after July 1, 1950; (2) pay- 
ments should be limited to cases showing a demonstrable hardship 
upon the affected taxing jurisdiction;’**® (3) a federal administra- 
tive board should be established to administer the act and engage 
in a continuing study of the situation; (4) the determinations of 
this board would be without judicial review. 

The Administration’s 1956 proposal was introduced by Senator 
Humphrey’*”® and favorably reported to Congress by the Senate 
Committee on Government Operations.4* That report, which 
showed no great enthusiasm for the bill, rested on the majority's 
view that the bill represented the beginning of a program which 
would result in a systematic compilation on a case-by-case basis, 
of information relative to the needs of each community in which 
federal property is located.1*? Two minority reports opposed the 
bill chiefly on the grounds that it would benefit certain urban com- 
munities without affording any relief for hardships existing in 
rural areas.14* No further action was taken on the bill and it 
died in the Eighty-fourth Congress. 

New bills (S. 967 and H.R. 2017) almost exactly like the original 











#8 Id. at 332, 343. 
** The “demonstrable hardship” test, the most controversial of the recom- 
mendations, was explained in this way: 

“Such cases might be defined as those where it can be established that 
the Federal acquisition and improvements and directly related activities 
either (a) have actually increased the volume of services necessarily ren- 
dered or the level of expenditures necessarily maintained by the taxing 
jurisdiction without giving rise to a commensurate increase in revenue 
resources available to the taxing jurisdiction, or (b) have not brought 
about a reduction in the necessary volume of services or level of expendi- 
tures commensurate with the reduction in revenue resources which has 
occurred. 

“It would be pertinent to consider whether there has been an unreason- 
able increase in the tax burden of other taxpayers, a substantial dimin- 
ution in the amount of real property in the tax base, or an overloading 
of municipal facilities and services. 

“Also, in this connection, it would be appropriate to consider what 
weight should be given, if any, to general economic benefits conferred on 
the community by the Federal Establishment and to the possibility of 
State action to assist the local governments in making necessary 1 
readjustments.” Id. at 342-43. 

™S. 4183, 84th Cong., 2d Sess. (1956). 

SS. Rep. No. 2424, 84th Cong., 2d Sess. (1956). 
“31d. at 15. 

“Id. at 23, 25. 
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bill were introduced in the Eighty-fifth Congress and, although 
supported by the Administration, also died without any action 
having been taken on them. However, a new bill, S. 910, has been 
introduced in the Senate in the Eighty-sixth Congress with similar 
provisions.*** 

In addition to generally embodying the recommendations of the 
Study Committee of the Kestnbaum Commission and the sugges- 
tions of the Administration, S. 910 in section 9 authorizes payments 
in three situations: where a special assessment to defray the cost 
of any public improvement has been made and is levied in some 
part on the property of private persons; where the property has 
been leased or sold to a taxable person under a conditional sale 
contract, title having been retained by the federal government; 
and where the federal government has acquired real estate after 
June 30, 1950, which is devoted to or held for predominantly in- 
dustrial or commercial use. 

Section 9 further provides that payments in this last category of 
property shall be in a sum equal to the “nominal federal liability,” 
that is, the amount of real property tax which would be paid by a 
taxable person; increased by the “specific federal liability,” that is, 
total expenditures necessarily incurred in furnishing to the federal 
property services not customarily furnished to other properties in 
the taxing jurisdiction; diminished by the credit against federal 
liability, that is, value of services usually performed by local gov- 
ernments which are supplied by the federal government itself; and 
further diminished by any additional credit against federal liability 
which the Federal Board for Payments to Local Governments de- 
termines is necessary to assure that federal property is given any 
tax advantages that are accorded under state or local law or public 
policy to private persons as an inducement to engage in industrial 
or commercial activities in the jurisdiction. 

Legislation of this type offers an obvious vehicle for according 
to states and localities benefits which they urgently need, while at 
the same time restoring the financial protection to the federal gov- 
ernment which the March 1958 decisions removed. However, to 
section 2 of S. 910, which now contains a statement of principles, 
the following language should be added: 

In view of recent rulings by the Supreme Court of the United 


States which have created a potential financial burden of 
considerable proportions on the federal government, the Con- 





™S. 910, 86th Cong., Ist Sess. (1959). 
8 ( 
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gress hereby establishes a system for payments in lieu of taxes 
which will equitably benefit local governments and protect 
the financial position of the federal government. 


Also, there should be added a new section protecting the federal 
government from the impact of the March decisions. It could be 
phrased thus: 


Except as may be otherwise specifically provided by this and 
other laws of the United States, the Government of the United 
States and any person using or possessing the real or personal 
property of the Government of the United States are hereby 
expressly exempted from taxation in any manner or form of 
such real or personal property, or its possession or use, levied 
or assessed after March 3, 1958, by any state, county, munici- 
pality, tax district or subdivision thereof. 
Similar language was construed by the Supreme Court in Carson 
v. Roane-Anderson Company,'*® where a provision in the Atomic 
Energy Act of 1946'*° was found to exempt contractors of the AEC 
from the imposition of Tennessee sales and use taxes on their 
transactions under AEC contracts. The excepting language pro- 
posed above is designed to preserve the validity of such laws as 
the Housing Act of 1956, which permits the taxation of the lessees’ 
interests in Wherry Housing units,’**7 and Public Law 388.148 
It should be noted that any taxes levied on the possession of 
real or personal property before the date of the March decisions 
would not be barred retroactively by this language. In most cases, 
such levies have been or are being contested by contractors of the 
Department of Defense. By far the most significant of these cases 
are two companion cases in which the Department of Defense 
sought to test the validity of personal property taxes on the posses- 
sion of Defense-owned inventories in Los Angeles County. Re- 
cently, the Supreme Court of California unanimously ruled that 
California law did not authorize a tax on the possession of per- 





“5 342 US. 232 (1952). 

“6 Section 90) of that act originally contained this last sentence: “The 
Commission, and the property, activities, and income of the Commission, are 
hereby expressly exempted from taxation in any manner or form by any 
State, county, ee or any subdivision thereof.” Atomic Energy Act 
of 1946, 60 Stat. 755, 766 (1946), 42 US.C. § 1809(b) (1952). Section 9(b) was 
amended by deleting that last sentence, effective October 1, 1953, by 67 Stat. 
575 (1953), 42 U.S.C. § 2208 (Supp. V, 1958). See S. Rep. No. 694, 83rd Cong., 
2d Sess. (1953). 

“770 Stat. 1091, 1110 (1956), 42 U.S.C. § 1594 note (Supp. V, 1958). See 
Offutt Housing Co. v. Sarpy County, 351 U.S. 253 (1956). 


8 See pp. 196-97, supra. 
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sonal property.’*® This decision will result in the return of about 
$70 million to the Department of Defense.**° The decision, inter- 
estingly enough, refused to follow the path traveled by the Supreme 
Court of the United States in Murray, holding that it was for the 
state legislature to enact a nondiscriminatory taxing statute reach- 
ing the possession of tax exempt personalty. The decision also 
refused to follow the holding of the Wisconsin Supreme Court in 
the American Motors case that the title clauses in federal contracts 
were ineffective to vest ownership in the federal government of 
inventories acquired for performance of a defense contract. 
Favoring the enactment of a payments bill by Congress are the 
facts that it would provide a system of payments in lieu of taxes to 
communities most sorely burdened by federal activity and that it 
would prevent the enormous inroads on the federal treasury which 
are possible under the March 1958 decisions, inroads which might 
necessarily engender fiscal retaliation by the federal government. 
But where the federal government until now has been in a position 
to agree that it will, as a matter of public policy, make payments 
in lieu of taxes to states and localities under conditions agreeable 
to it, it is now in the position where it must request Congress to 
provide protection against the enormous taxing power which the 
Supreme Court has found to be possessed by states and local gov- 
ernments. It is conceivable that many members of Congress will 
see insufficient reason for legislatively changing this holding of 
the Supreme Court. I believe that it may well prove to be in the 
long-term interests of states and local governments to urge some 
such legislative enactment upon their representatives in Congress. 





General Dynamics Corp. v. County of Los Angeles, decided along with 
Aerojet-General Corp. v. County of Los Angeies, 330 P.2d 794 (Cal. 1958). 
™ Los Angeles Times, Oct. 29, 1958, p. 1. 
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I. INTRODUCTION 


On May 19, 1958, the Supreme Court of the United States de- 
cided Federal Maritime Board v. Isbrandtsen Co.,* holding that 
the dual rate system proposed by the Japan-Atlantic and Gulf 
Freight Conference (JAGFC) of international shipping companies 
and, with certain modifications, approved by the Federal Maritime 
Board, was prohibited by section 14 Third of the Shipping Act 
of 1916.2 Under this system, the conference carriers would have 





*356 U.S. 481 (1958). The vote was 6-3. Mr. Justice Brennan wrote the ma- 
jority opinion and was joined by the Chief Justice and Justices Black, Douglas, 
Clark, and Whittaker. Mr. Justice Frankfurter wrote a dissenting opinion in 
which Justices Burton and Harlan joined but from which, on one point, Mr. 
Justice Harlan disassociated himself. Hereinafter this case will be referred to as 
Isbrandtsen. 

? 39 Stat. 733 (1916), as amended, 46 U.S.C. § 812 Third (1952). Section 14 
provides: 
“No common carrier by water shall, directly or indirectly, in respect to 
the transportation by water of passengers or property between a port of a 
State, Territory, District, or possession of the United States and any other 
such port or a port of a foreign country— 

“First. Pay or allow, or enter into any combination, agreement, or under- 
standing, express or implied, to pay or allow a deferred rebate to any ship- 
per. The term ‘deferred rebate’ in this chapter means a return of any 
— of the freight money by a carrier to any shipper as a consideration 
or the giving of all or any portion of his shipments to the same or any 
other carrier, or for any other purpose, the er of which is deferred 
beyond the completion of the service for which it is paid, and is made only 
if, during both the period for which computed and the period of deferment, 
the shipper has complied with the terms of the rebate agreement or arrange- 
ment. 

“Second. Use a fighting ship either separately or in conjunction with any 
other carrier, through agreement or otherwise. The term ‘fighting ship’ in 
this chapter means a vessel used in a particular trade by a carrier or group 
of carriers for the purpose of excluding, preventing, or reducing competition 
by driving another carrier out of said trade. 

“Third. Retaliate against any shipper by refusing, or threatening to 
refuse, space accommodations when such are available, or resort to other 
discriminating or unfair methods, because such shipper has patronized any 
other carrier or has filed a complaint charging unfair treatment, or for any 
other reason. 

“Fourth. Make any unfair or unjustly discriminatory contract with any 
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charged shippers, who contracted to use their vessels exclusively, 
rates at levels 9/2 per cent below the levels of the rates charged 
shippers who did not so contract. 

Efforts to overturn the Court’s decision were launched immedi- 
ately. They culminated in the enactment, on August 12, 1958, of 
a law amending section 14 of the 1916 act so as to legalize, until 
June 30, 1960, any dual rate contract arrangement in use by the 
members of a shipping conference on May 19, 1958, subject, in 
the interim, to the exercise of the Maritime Board’s regulatory 
power.* The new law does not benefit JAGFC because its dual rate 





shipper based on the volume of freight offered, or unfairly treat or unjustly 
discriminate against any shipper in the matter of (a) cargo space accommo- 
dations or other facilities, due regard being had for the proper loading of 
the vessel and the available ton ; (b) the loading and landing of freight 
in proper condition; or (c) the adjustment and settlement of claims. 

“Any carrier who violates any provision of this section shall be guilty of 
a misdemeanor punishable by a fine of not more than $25,000 for each 
offense.” 

Hereinafter, the Shipping Act of 1916 will be referred to as the 1916 act and 
the Japan-Atlantic and Gulf Freight Conference as JAGFC. 

* Sen. Butler of Maryland introduced a bill, S. 3857, on May 19, 1958, the very 
day of the Court’s decision was announced, providing: “Any special rate granted 
in return for an exclusive contract with a shipper shall not, unless unreasonable, 
be considered to be discriminatory or unfair.” S. 3916 was introduced on May 
28, 1958, by Sen. Magnuson of Washington, Chairman of the Senate Committee 
on Interstate and Foreign Commerce. H.R. 12751 was introduced on June 2, 
1958 by Rep. Bonner of North Carolina, Chairman of the House Committee on 
Merchant Marine and Fisheries. 

*85th Cong., 2d Sess., 72 Stat. 574 (1958). With one important House floor 
amendment, H.R. 12751 was enacted into law. As introduced, H.R. 12751 pro- 
vided that: 

Be poe in this ape A 14 of the 1916 act] or elsewhere in this Act, 
shall be construed or applied to forbid or make unlawful any dual rate con- 
tract arrangement in use by the members of a conference on the effective 
date of this amendment, which conference is organized under an agreement 
approved under Section 15 of this Act by the regulatory body administering 
this Act, unless and until such regulatory body disapproves, cancels, or 
modifies such arrangement in accordance with the standards set forth in 
Section 15 of this Act. The term ‘dual rate contract arrangement’ as used 
herein means a practice whereby a conference establishes tariffs of rates at 
two levels the lower of which will be charged to merchants who agree to 
ship their cargoes on vessels of members of the conference only and the 
higher of which shall be charged to merchants who do not so agree.” 
Section 2 of the bill provided that it “shall be effective immediately upon enact- 
ment and shall cease to be effective on and after June 30, 1960.” 

As reported out by the Senate Committee on Interstate and Foreign Commerce, 
S. 3916 was identical with H.R. 12751. S. Rep. No. 1709, 85th Cong. 2d Sess. 
(1958). Chairman Bonner, on the floor of the House, offered the amendment, 
which was agreed to, to substitute “May 19, 1958” for “the effective date of this 
amendment.” 104 Conc. Rec. 14325 (1958). The Senate concurred in this amend- 
ment which Sen. Magnuson explained would not legalize but would “subject to 
the Court decision . . . any dual-rate contract arrangement entered into between 
the date of the Court decision and the date of passage of this bill.” 104 Conc. 
Rec. 14514 (1958). 

Hearings were held on H.R. 12751. Hearings Before House Comm. on Mer- 
chant Marine and Fisheries On H.R. 12751, 85th Cong., 2d Sess. (1958). See also 
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system was enjoined by the lower court® and, therefore, was not 
in use on May 19, 1958. As Representative Celler put it, this 
unique law stays “the application of the rule of stare decisis to the 
ocean transport industry’’* for two years. 

During the moratorium period, Congress will study the inter- 
national shipping industry to determine anew whether the con- 
ference system is necessary and, if so, whether the dual rate system 
is essential to its preservation. As of this writing, the House Com- 
mittee on Merchant Marine and Fisheries and the Antitrust Sub- 
committee of the House Judiciary Committee have undertaken 
such studies. This article will critically examine the Court's de- 
cision and explore the issues now before Congress. 


II. THE FACTs OF THE ISBRANDTSEN CASE’ 
A. Nature of Conference and Trade 


JAGFC is a voluntary association of seventeen shipping lines 
(five American-flag carriers,* eight Japanese and four other nation- 
alities) serving the inbound United States trade from Japan, Korea, 
and Okinawa to United States Gulf ports and Atlantic coast ports 
of North America. Most of the cargo moving from Japan is un- 
loaded at Atlantic ports.? The Isbrandtsen Company, the only 
non-conference line in this trade, which it entered after World 
War II, operates from Japan to United States Atlantic coast ports 
via the Panama Canal as part of its eastbound, round-the-world 
service. It was invited to join the conference, but refused. 


The route between United States Atlantic ports and the Far East 





H.R. Rep. No. 2055, 85th Cong., 2d Sess. (1958). No hearings were held by any 
Senate Committee. 

5 Isbrandtsen Co. v. United States, 211 F.2d 51 (D.C. Cir. 1954), cert. denied, 
347 U.S. 990 (1954). 

*104 Conc. Rec. 14324 (1958). Sen. Magnuson explained that its purpose is 
“only to create a moratorium for 2 years.” 104 Conc. Rec. 11713 (1958). 

* By prehearing stipulation in the court of appeals, as amended by order of a 
judge of that court, the parties agreed that the case should be decided on the 
basis of “the facts existing in the Administrative Record as found by the Board.” 
Record, pp. 229-35. Unless otherwise indicated, therefore, the statement of facts 
in the text, like that in Isbrandtsen, is based upon FBM findings in Contract 
Rates—Japan/Atlantic—Gulf Freight Conf., 4 F.M.B. 706 (1955). The statement 
of facts will be accompanied by no further citation to the FMB opinion. 

* The American-flag operators are American President Lines, Waterman Steam- 
ship Corp., Lykes Bros. Steamship Co., United States Lines Co. (American 
Pioneer Line), and States Marine Corp. and States Marine Corp. of Delaware. 
a Lykes Bros. nor American President, however, are important in the 
trade. 

* American President Lines operates from Japan to Atlantic Coast ports of the 
United States via the Suez Canal as part of its westbound, round-the-world 
service. Lykes serves United States Gulf ports only. 
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(Trade Route No. 12), the route between United States Gulf ports 
and the Far East (Trade Route No. 22), as well as Isbrandtsen’s 
eastbound, round-the-world service, have been determined to be 
routes “essential for the promotion, development, expansion and 
maintenance of the foreign commerce of the United States” pur- 
suant to section 211 of the Merchant Marine Act of 1936, as 
amended.*® Only carriers operating on essential trade routes are 
eligible to receive operating-differential subsidies under the 1936 
act.1 Of the American-flag carriers operating on Trade Routes 
12 and 22, American President Lines, Lykes Bros. Steamship Com- 
pany, and United States Lines presently receive operating-differen- 
tial subsidies.** Furthermore, all the other carriers operating on 
these routes, including Isbrandtsen, have applied for subsidies.‘ 
The Board has decided that section 605 (c) of the 1936 act** does 
not bar the granting of a subsidy to Isbrandtsen with respect to 





49 Stat. 1989 (1936), 46 U.S.C. § 1121 (1952); U.S. Der’r ComMMERcE, Mari- 
TIME ADMINISTRATION, REVIEW OF ESSENTIAL UNITED STATES FOREIGN TRADE 
Routes (1953); Isbrandtsen Co.—Application for Operating Differential Subsidy 
Agreement—Eastbound Round-the-World Service, FMB Dkt. No. S-60, Aug. 12, 
1958. Hereinafter, the Merchant Marine Act, 1936, will be referred to as the 
1936 act. 

"Section 601 of the 1936 act, 49 Stat. 2001 (1936), 46 U.S.C. § 1171 (1952); 
States Marine Corp.—Subsidy, Tri-Continent Service, 5 F.M.B. 60 (1956). Sec- 
tion 101 of the 1936 act makes the following declaration of national ) poor 

“Ii is necessary for the national defense and development of its foreign 
and domestic commerce that the United States shall have a merchant marine 
(a) sufficient to carry its domestic water-borne commerce and a substantial 

rtion of water-borne export and import foreign commerce of the United 
tates and to provide shipping service on all routes essential for maintaining 
the flow of such domestic and foreign water-borne commerce at all times; 
(b) capable of serving as a naval and military auxiliary in time of war or 
national emergency, (c) owned and operated under the United States flag 
by citizens of the United States insofar as may be practicable, and (d) com- 
posed of the bee * or safest, and most suitable types of vessels, con- 
structed in the United States and manned with a trained and efficient citizen 
mnel. It is hereby declared to be the policy of the United States to 
ter the development and encourage the maintenance of such a merchant 
marine.” 

2 Mr. Elmer E. Metz, Chief, Office of Government Aid, Maritime Administra- 
tion, states that 

“the United States Lines Company is the only subsidized company now 
operating exclusively on Trade Route No. 12... . Lykes Bros. Steamship 
Co., Inc., also provides limited service homebound to the North Atlantic in 
connection with its subsidized operations on Trade Route No. 22... . In 
addition, American President Lines, Ltd., serves Trade Route No. 12 West- 
bound in its subsidized operations in the Round-the-World Service. Lykes 
Bros. Steamship Co., however, is the only subsidized operator serving Trade 
Route No. 22.” Letter to author, Sept. 25, 1958. 

™ States Marine Corp.—Subsidy, Tri-Continent Service, 5 F.M.B. 60 (1956); 
Waterman Steamship Corp., Notice of Hearing Under §§ 605 (c) & 805 (a) of 
Merchant Marine Act, 1936, FMB Dkt. No. S-73, May 29, 1957; Isbrandtsen Co. 
—Application For Operating—Differential Subsidy Agreement—Eastbound 
Round-the-World Service, FMB Dkt. No. S-60, Aug. 15, 1958. 

#49 Stat. 2003 (1936), 46 U.S.C. § 1175(c) (1952). 
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its eastbound round-the-world service.* But this determination is 
not “tantamount to a finding that Isbrandtsen is entitled to a 
subsidy contract, for such a conclusion can be reached only after 
the necessary administrative study and action required under sec- 
tion 601 as well as other sections of the act.”** As of this writing, 
no final action on Isbrandtsen’s application has been taken. 

The first conference agreement in the Japan-Atlantic and Gulf 
trade was executed in 1922 by one American-flag and two Japanese- 
flag operators. The basic conference agreement currently in effect 
was approved by the Shipping Board Bureau” in 1934 pursuant 
to section 15 of the 1916 act.1* Although the basic agreement au- 





*Isbrandtsen Co.—. ere supra note 13. Isbrandtsen applied for a 
subsidy on July 20, 1955, for 24 to 29 sailings fortnightly with dry-cargo vessels 
and with limited passenger accommodations. On February 23, 1956, Isbrandtsen 
also applied for a subsidy for its operations on Trade Route No. 32, between 
United States North Atlantic ports and Europe. The Recommended Decision 
of the Examiner holds that § 605 (c) interposes no bar to this application. FMB 
Dkt. No. S-64, Aug. 20, 1958. 

%* Id. at 12 (mimeo. op.). 

"Section 3 of the 1916 act established the United States Shipping Board as 
the agency to administer the act. 39 Stat. 729 (1916). Section 12 of Exec. Order 
No. 6166, June 10, 1933, abolished the Board and transferred its functions to the 
Secretary of Commerce who set up the United States Shipping Board Bureau to 
discharge them. See note following 5 U.S.C. § 132. Section 201 of the 1936 act, 
as amended, created the United States Maritime Commission to carry out the 
existing laws relating to shipping. 49 Stat. 1985 (1936), 53 Stat. 1182 (1939), 
46 US.C. § 1111 (1952). Pursuant to the Reorganization Act of 1949, 63 Stat. 
203 (1949), 5 U.S.C. j 133z to 133z-15 (1952), and Reorganization Plan No. 21 
of 1950, 64 Stat. 1273 (1950), 5 U.S.C. following § 133z-15, 46 U.S.C. following 
§ 1111 (1952), the Maritime Commission was abolished and its functions were 
divided between the Federal Maritime Board and the Secretary of Commerce, 
who, in turn, delegated his functions to the Maritime Administrator. 

The FMB was given the principal regulatory functions of the Maritime Com- 
mission, including the function of awarding subsidy contracts. The Maritime 
Administrator was given the principal promotional and management functions 
of the Maritime Commission, including the determination of essential foreign 
trade routes and administration of all subsidy contracts entered into by FMB. 

* 39 Stat. 733 (1916), as amended, 46 U.S.C. § 814 (1952). Section 15 provides: 

“Every common carrier by water, or other person subject to this [act] 
. . . Shall file immediately with the [Federal Maritime Board] . . . a true 
copy, or, if oral, a true and complete memorandum, of every agreement, 
with another such carrier or 0 person subject to this [act] ... or 
modification or cancellation thereof, to which it may be a party or conform 
in whole or in part, fixing or regulating transportation rates or fares; giving 
or receiving special rates, accommodations, or other special privileges or 
advantages; controlling, regulating, preventing, or destroying competition; 
pooling or apportioning earnings, , or traffic; allotting ports or restrict- 
ing or otherwise regulating the number and character of sailings between 
ports; limiting or regulating in any way the volume or character of freight 
or passenger traffic to be carried; or in any manner providing for an exclu- 
sive, preferential, or cooperative working arra ent. The term ‘agree- 
ment’ in this section includes understandings, co: neces, and other arrange- 
ments. 

“The Board may by order disa ve, cancel or modify any agreement, 
or any modification or csanielen” thereof, whether nl oat previously 
approved by it, that it finds to be unjustly discriminatory or unfair as 
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thorizes the maintenance of agreed rates, it does not expressly 
authorize the use of the dual rate system. However, from 1928 
through 1941 the conference employed a dual rate system for var- 
ious commodities. By 1934, the system covered all important com- 
modities moving in the trade. It should be noted that the only 
combined action contemplated by the agreement is with reference 
to rates, which are to be determined by a two-thirds vote. The 
agreement does not pool earnings or give any conference member 
a financial interest in the operations of any other member. Each 
member determines for itself the number of sailings and the qual- 
ity of service it will provide and competes with every other member 
in the solicitation of cargo. As the Imperial Shipping Committee 
explained: 
A shipping conference is a meeting in which competitors face 
one another with the object of achieving that minimum of 
cooperation which will suffice to prevent such chaotic com- 
petition as might render impracticable the liner system of 
working ships. Each member of a conference is seeking the 
minimum surrender of his competitive freedom which is com- 
patible with this object; his attitude in debate is determined 
by the sources of strength which lie behind his diplomacy.’* 


Prior to World War II, JAGFC had no direct liner competition 
and little tramp competition, because the commodities normally 
carried in the trade are not suitable for tramp movement.”® Dur- 





between carriers, shippers, exporters, importers, or ports, or between ex- 
porters from the United States and their foreign competitors or to Morera 
to the detriment of the commerce of the United States, or to be in violation 
of this chapter, and shall approve all other agreements, modifications, or 
cancellations .... 

“Every agreement, modification, or cancellation lawful under this section 
shall be excepted from the provisions of [the Antitrust Acts]... .” 

* THIRTY-EIGHTH REP. IMPERIAL SHIPPING MM., BRITISH SHIPPING IN THE 
Orient 51 (1939). 

* A tramp vessel is “one that operates on irregular or unscheduled sailings from 
one port of loading to one port of discharge, lifting one dry cargo commodity 
usually of low value without mark or count and from one shipper to one con- 
signee.” The tramp does not usually hold itself out as a common carrier and is 
free to travel anywhere on any terms, not infrequently being chartered out on 
time terms. There are no conferences of tramp operators, affecting the foreign 
commerce of the United States, since tramps are excluded from the benefits of 
§ 15 of the Shipping Act, 1916. Characteristically, the tramp is a low standard 
vessel of slow speed serving trades in which time is not a critical factor.” US. 
MarItIME Comm’N, REP. OF TRAMP SHIPPING CoMM., A Stupy OF TRAMP SHIP- 
PING UNDER THE AMERICAN FLAG (1949). 

On the other hand, liners are common carriers holding themselves out to 
transport general ae small or large quantities, for whoever offers it. They 
are “vessels of high class and speed, sailing and arriving at fixed dates advertised 


beforehand.” Rep. of the Royal Comm'n on Shipping Rings, Cmp. No. 4668, 
vol. I, at 9 (1909). 
Professor Marx reports that tramps, generally, are competing for general cargo 
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ing the war the conference existed in name only. Late in 1948, 
private exporting by Japanese merchants was resumed and in De- 
cember of that year the conference was formally re-established. 


B. American-flag Participation in Trade and Effect of Isbrandtsen’s 
Competition Upon Conference Carriers, 1949-1953 


The trade from Japan to United States Atlantic coast ports is 
overtonnaged because outbound tonnage from the United States 
exceeds inbound tonnage. Eight Japanese lines re-entered the 
trade in 1951 and 1952. In 1951, four of these lines carried 15 per 
cent of the trade’s total liner cargo. In 1952, the eight carried 49 
per cent, and during the first six months of 1953, they carried 66 
per cent. The per cent of total liner cargo in the trade carried by 
American-flag lines, including Isbrandtsen, decreased from 53 per 
cent in 1950 to 21 per cent during the first six months of 1953. 
Total sailings in the trade increased from 109 in 1949 to more 
than 300 in 1953. All the American-flag lines had substantial free 
and usable space after completion of loading in Japan. 

Between 1947 and March 12, 1953, when a rate war broke out, 
Isbrandtsen maintained rates at an average level approximately 
10 per cent below the single level of conference rates. It was gen- 
erally understood in the trade that Isbrandtsen would underquote 
conference rates by 10 per cent.*t Rate increases made by the con- 
ference members were followed by Isbrandtsen’s increases. When 
the conference reduced its rates by 10 per cent in November, 1952, 
Isbrandtsen announced that its new rates would be 10 per cent less 
than the conference’s reduced rates.?* As a result of its systematic 
undercutting of conference rates, Isbrandtsen became the largest 
single carrier in the Japan-Atlantic and Gulf trade during the 
period from 1949 to July 1953.%% 





to fill up the space left over by their bulk loads, while liners are beginning to 
compete for bulk cargo to fill up their unused space. MARx, INTERNATIONAL 
SuippInG CARTELS 224-25 (1953). 

* Isbrandtsen employs 10 American-flag vessels and has chartered foreign-flag 
vessels for single sailings on occasion. It maintains agencies in about twenty 
United States cities and in over sixty foreign ports; its sailing schedules are pub- 
lished and distributed to agents and about 18,000 shippers, forwarders and 
brokers. Isbrandtsen Co.—Application, supra note 13 at 3, 5. For examples of 
the circulars distributed by Isbrandtsen to the trade, see Hearings on H.R. 12751, 
supra note 4, at 224-29. 

An Isbrandtsen circular of November 6, 1952 announcing a schedule of 
sailings bore the following headline: “WE ARE HAPPY TO ANNOUNCE TO 
ALL OUR SHIPPERS THAT OUR NEW RATE EFFECTIVE S/S ‘FLYING 
CLOUD’ WILL BE 10% LESS THAN THE CONFERENCE CONTRACT 
RATE.” Id. at 224. 

*It carried 12% of the total liner cargo in 1949, 34% in 1950, 30% in 1951, 
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The number of sailings per conference member during this 
period was also significantly less than the number of Isbrandtsen 
sailings.2* Most important, Isbrandtsen’s average carryings per 
sailing far exceeded the average carryings per sailing per confer- 
ence member. During the years 1950 to 1952, Isbrandtsen captured 
30 per cent of the total liner cargo in the trade although it pro- 
vided only 11 per cent of the sailings. In 1952 the seven non- 
Japanese conference lines (excluding Lykes Bros. and American 
President Lines) collectively carried less cargo on 132 sailings than 
did Isbrandtsen on 24 sailings, despite the fact that Isbrandtsen 
did not serve the entire range of conference ports of discharge and 
did not have any vessels with refrigerated space or strong rooms 
for the carriage of silk, as did the conference carriers. 

When, in late 1952, Isbrandtsen announced that it planned to 
increase its sailings from a fortnightly schedule to three or four 
sailings per month, the conference members acted to meet the 
competition. In November 1952 they announced a 10 per cent 
reduction in their rates. This was countered by Isbrandtsen’s an- 
nouncement that it would reduce its rates to a level 10 per cent 
below the reduced conference rates. On December 24, 1952, the 
conference filed a statement with the Maritime Board pursuant to 





26% in 1952, and 16% during the first six months of 1953. But the average 
percentage of the total liner cargo carried per conference member was only 
approximately 544% in 1949, 4% in 1950, 44%% in 1951, 44%4% in 1952, and 
54%4% during the first six months of 1953. 

The following table compares Isbrandtsen’s sailings and carryings with those 
of the 17 conference members: 


Number of Sailings Cargo Carried (revenue tons) 





Calendar 
Year Isbrandtsen Conf. Total Isbrandtsen Conf. Total 
1949 6 103 109 18,099 135,635 153,734 
1950 21 137 158 120,381 229,829 350,210 
1951 21 174 195 93,450 219,343 312,793 
1952 24 221 245 98,834 281,308 380,142 
1953 (6 mos.) 12 153 165 37,308 189,503 226,811 
Average Carryings Per Sailing Percentage of Total Liner Cargo 
Isbrandtsen Conf. Isbrandtsen Conf. 

3,016 1,317 12 88 

5,780 1,678 34 66 

4,450 1,261 30 70 

4,118 1,273 26 74 

3,109 1,239 16 84 


Source: FMB v. Isbrandtsen Co., 356 U.S. 481, 485 n.6 (1958). 
*Isbrandtsen made 6 sailings in 1949, 21 in 1950, 21 in 1951, 24 in 1952, and 


12 during the first six months of 1953. The number of sailing 
member was 6 in 1949, 8 in 1950, 10 in 1951, 13 in 1952, and 9 


conference 
uring the first 


six months of 1953. The average figures per conference member would not be 
materially different even if Lykes Bros. and American President Lines were 
excluded from consideration. See note 8 supra. 
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General Order 76,75 advising the Board of its intention to institute 
a dual rate system. 


C. The Dual Rate System Proposed by JAGFC 


To avail itself of the lower level of rates, the individual shipper 
would be required to enter into a contract with the several mem- 
bers of the conference for an indefinite period, subject to cancella- 
tion by either party on three months notice.** The shipper would 
obligate itself to forward all of its shipments by conference vessels, 
whether they were made c.i.f., c. & f., f£.0.b., ex godown or by any 
other terms, and to submit estimates of the annual tonnage which 
would move under the contract. In return, the conference mem- 
bers would obligate themselves to carry the shipper’s cargo at the 
differentially lower contract rates, so far as their regular services 
were available, and to maintain shipping services adequate to meet 
the reasonable requirements of the trade. They would also agree 
not to make any rate increase effective until expiration of the cal- 
endar month in which they gave notice of the increase and of the 
two following calendar months. Then too, the contracting shipper 
would receive the benefit of any rate reductions made during the 
life of the contract on any commodity on which contract rates 
would be applicable. 

If the shipper made any shipment in violation of the contract, 
it would be required to pay as liquidated damages 50 per cent of 
the freight which it would have paid had the shipment been made 





%46 C.F.R. § 236.3, effective Nov. 11, 1952. This order was FMB’s response 
to the decision of the court in Isbrandtsen Co. v. United States, 96 F Supp. 883 
(S.D.N.Y. 1951), aff'd by an equally divided Court sub nom. Rederi v. Isbrandt- 
sen Co., 342 U.S. 950 (1952), setting aside the FMB order in Isbrandtsen Co. v. 
North Atlantic Continental Freight Conf., 3 F.M.B. 235 (1950), approving the 
conference’s dual rate system. e court held that the 20-30% spread between 
contract and non-contract rates was arbitrary and unreasonable and therefore 
“unjustly discriminatory ... as between . . . shippers,” in violation of § 15 
of the 1916 act. 

General Order 76 required every conference using a dual rate system to file 
a statement with the Board, within 90 days after the effective date of the order, 
indicating (1) the date when the system was first established by the conference; 
(2) the amount of the spread or differential between current contract/non- 
contract rates; (3) the reasons for the use of the system in the particular trade 
involved and the basis for the current spread or differential between contract 
and non-contract rates; and (4) a copy of the form of all contracts pertaining 
to such current rates. Conferences oy ay to establish a dual rate system 
are required to file such a statement at least 30 days prior to its initiation. The 
dual rates will become effective 30 days after filing unless the Board postpones 
their taking effect. Similar filing is required at least 30 days prior to initiation 
by any conference of any increase in the spread or differential. 


* The form exclusive berm contract that was proposed to be used is set 
forth in Hearings on H.R. 12751, supra note 4, at 62-63. 
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on a vessel of one of the conference members at the contract rates 
prevailing at the time of shipment. The violating shipper would 
not be entitled to the contract rates until it paid these damages 
ana, if it violated the agreement more than once in a twelve-month 
period, the agreement would be cancelled and no new agreement 
would be entered into until all the damages were paid. 

The shipper would be permitted to select the vessel to carry its 
goods, but if it were unable to secure space on any conference 
vessel within a maximum period of eighteen days after applying 


for space, it could obtain space from non-conference carriers with- 


out incurring any liability. In addition, the conference members 
would be liable to the shipper for any damages incurred by it as 
a result of any failure to perform their obligations.** Disputes 
arising under the contract would be submitted to arbitration. 
New lines admitted to conference membership would automatically 
become entitled to participate in the system. 


D. Procedural History of the Case 


Isbrandtsen filed a protest against the proposed dual rate system, 
in which the Department of Justice joined. On January 21, 1953 
the Maritime Board granted the protestants a hearing, but rejected 
their requests that operation of the dual rate system be suspended 
pending the hearing. On petition for review, the Court of Appeals 
for the District of Columbia stayed the latter action of the Board 
and enjoined the conference members from instituting the system 
unless and until it was approved by the Board.?* After hearing, 
the Board approved the dual rate system, but required the confer- 
ence to make a number of modifications in the proposed exclusive 





* The Board made the following findings: “While there is no corresponding 
provision for liquidated damages to be paid in the event of carrier failure to 
provide adequate service, in our opinion no such provision is necessary. The 
failure to specify the amount of damages in such circumstances is, in our view, 
nothing more than a recognition by the parties that damages may readily be 
ascertained, in the event of conference breach, on submission of the matter to 
arbitration in accordance with article 10.” Contract Rates—Japan/Atlantic— 
Gulf Freight Conf., 4 F.M.B. 706, 741 (1955). 

*Isbrandtsen Co. v. United States, 211 F.2d 51 (D.C. Cir. 1954), cert. denied, 
347 U.S. 990 (1954). Putting a dual rate system into effect, said the court, “can 
hardly be classified as an interstitial sort of adjustment since it introduces an 
entirely new scheme of rate combination and discrimination not embodied in 
the basic agreement. i inauguration of the dual rate system is not an ‘ 
ment,” it is at least a “modification” of an agreement, requiring special approval 
under § 15 of the 1916 act. Id. at 56. 
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patronage contract.?®° On Isbrandtsen’s petition for review,*° the 
court of appeals set aside the Board’s order of approval on the 
ground that the dual rate system was illegal per se under section 
14 of the 1916 act. The Supreme Court in Isbrandtsen affirmed its 
judgment but not, as we shall see, its holding. 


E. The Rate War and its Effects 


After JAGFC was informed, on February 3, 1953,°* that it would 
be enjoined from instituting the dual rate system, it took action, 
effective March 12, 1953, to free its members from their agreement 
to maintain uniform rates and to permit each carrier to fix its 
own rates on most important commodities in the trade. A rate 
war broke out. The level of rates dropped: first, to about 80 per 
cent and later to about 30 to 40 per cent of the pre-March 12 level. 
Rates on a fairly large number of items fell below handling costs. 
Isbrandtsen for a time continued to set rates equal to the lowest 
charged in the trade. But in mid-1953, Isbrandtsen set its rates at 
50 per cent of the level of the pre-March 12 conference rates, but 





* Contract Rates—Japan/Atlantic—Gulf “—e* Conf., 4 F.M.B. 706 (1955). 
The final order of approval, entered Jan. 10, 1956, provided that the dual rate 
system “shall not apply to shipments which are made on an f.o.b., f.a.s., or ex 
godown basis, unless the person, whether seller or buyer, named as shipper in 
the ocean bill of lading, is a contract signatory, or to the transportation of 
cargoes in refrigerated compartments . . . .” The former modification was made 
to prevent receivers under f.o.b. and f.a.s. shipments (which account for more 
than 70% of the total liner cargo) from obtaining contract rates without having 
to sign an exclusive patronage contract. This also meant that if a Japanese 
exporter chose to sell and ship under f.o.b. terms, he could make the receiver 
the shipper by putting his name on the bill of lading and the shipment would 
not be subject to the requirements of the exclusive patronage contract, unless 
the receiver was a signatory to such contract. Jd. at 740. The former modifi- 
cation was made because Isbrandtsen does not compete with conference vessels 
for cargo requiring refrigeration. Id. at 738. 

* Isbrandtsen’s petition for review was filed under 64 Stat. 1130 (1950), 5 U.S.C. 
§ 1034 (1952). Its petition named FMB a respondent. The United States was 
also named as statutory respondent pursuant to 64 Stat. 1130 (1950), 5 U.S.C. 
§ 1034 (1952). It appeared by the Department of Justice which joined Isbrandt- 
sen in attacking the Board’s order. The Secretary of Agriculture intervened as 
an interested commercial shipper pursuant to 60 Stat. 1087 (1946), 7 U.S.C. 
§ 1622 (j) (1952) and pursuant to 60 Stat. 240 (1946), 5 U.S.C. § 1005 (a) (1952) 
and 60 Stat. 43 (1946), 5 U.S.C. § 1009(a) (1952). He joined in the Justice De- 
partment’s brief. JAGFC intervened by leave of the court. 

It should be noted that it is universal practice for conferences to give the 
Department of Agriculture the benefit of the lower, contract rates on Govern- 
ment-owned or controlled cargo without requiring it to sign an exclusive patron- 
age contract. FMB has approved this practice as “a reasonable exception in the 

ublic interest.” Isbrandtsen Co. v. North Atlantic Continental Freight Conf., 

F.M.B. 235, 247 (1950). Apparently, the same treatment is accorded the General 
Services Administration. H.R. Rep. No. 2055, supra note 4, at 6. 

"On February 3, 1953, the court of appeals announced in chambers that it 
would grant the interlocutory ——— sought by Isbrandtsen. The order 
granting the injunction was issued on March 23, 1953. 
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with stated minimum rates. By the time of the Maritime Board 
decision, it carried little cargo in the trade. 
The Board found that the instability caused by the rate war 


affected the smooth flow of commerce between Japan and the 
United States; . . . raised a threat that customs duties in the 
United States might be increased; . . . affected the value of in- 
ventories of Japanese goods in the United States; and .. . 
caused requests for postponement of shipments by f.o.b. buyers 
in the United States, since such buyers assume the risk of fluctu- 
ating freight rates [because prices] . . . for the sale of Japanese 
goods are often fixed by the importers in the United States as 
much as 6 months in advance of their arrival.%? 


III. THE STATUTORY FRAMEWORK 
A. Economics of International Shipping 


“Ever since the steamship replaced the sailing vessel as the prin- 
cipal means of overseas transportation, the shipping industry has 
been threatened with self-destruction by rate wars and uncontrolled 
competition.”** The modern network of steamship lines developed 
during the period from 1863 to 1914 “under the combined stimulus 
of increasing traffic, the economies and advantages of large-scale 
organization, and the influence of government support.”** It was 
steam navigation which, by greatly increasing the margin of speed, 
size, and regularity of liners compared with tramps, enormously 
enlarged the field for line operations, and this, in turn, made 
large-scale operation inevitable.*® Professor Hutchins explains: 


To provide [regular high-grade] service a costly fleet of suit- 
able ships became necessary, and the overhead charges on such 
ships became an important item of expense. At least four ships 
were necessary to provide a weekly express service on the North 
Atlantic, and on longer routes larger fleets were required. To 
provide frequent sailings, large firms often found it necessary 
to use a score or more of ships. It became important to reduce 
the port time of these costly fleets as much as possible in order 
to increase earning capacity. . . . In order to contact shippers 
and passengers and to ensure a steady supply of business it. . . 





"Contract Rates—Japan/Atlantic—Gulf Freight Conf., 4 F.M.B. 706, 715-16 
(1955). 

U.S. MARITIME COMM’N, HANDBOOK OF MERCHANT MARINE DEVELOPMENT 
AND REGULATION IN THE UNITED STATES 17 (1940). 

™ HuTCHINS, AMERICAN MARITIME INDUSTRIES AND PusBLic Po.icy, 1789-1914, 
485 (1941). While “the world tonnage “ye in line operations was com- 
paratively insignificant in 1862, it had by 1914 become the largest part of the 
world mercantile marine.” Jd. at 493. 

* Id. at 486. 
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became necessary to establish inland offices and agencies and 
build up elaborate organizations at all ports touched by the 
line. Advertising designed to differentiate the service of each 
line and to build up good will became an important element in 
the economic arsenal. It also became necessary to create shore 
staffs to handle the problems of repairing, outfitting, provision- 
ing, and otherwise operating the ships efficiently. ... To carry 
the overhead of such an organization a large volume of traffic 
consequently became necessary, and the economies of scale 
secured by the big firms therefore became substantial.** 


The need for a large volume of traffic to enjoy the economies of 
scale has been accentuated since 1914. Professor Marx estimates 
that “once it has been determined to place a vessel on berth, rough- 
ly 70 to 75 per cent of the cost of the voyage is fixed, and only ap- 
proximately 25-30 per cent remains of a variable nature.”** Liner 
operators “with fixed schedules, therefore, have fixed expenses of 
this magnitude; and anything, such as subsidies or pooling agree- 
ments, which increases the rigidity of schedules tends to emphasize 
the costs to which the operator has committed himself.”** Under 
these circumstances Professor Marx concludes that 


until the vessel is loaded ‘full and down’ it will be remunera- 
tive for that vessel to carry any additional cargo that can be 
procured so long as it pays anything in excess of the actual 
out-of-pocket expense involved. In trades where the flow of 
commerce is not balanced—and this is the case more often 
than not—both liners and tramps will be tempted to engage 
in cutthroat competition at least on the leg of the voyage on 
which cargo is light.** 

Thus the same factors—high fixed costs and unused capacity—— 
which make possible the economies of scale also make cutthroat 
competition an ever-present danger. This danger materialized in 
the period before 1914.° The overexpansion of the world’s fleets 
began in the latter half of the nineteenth century. Since then, the 
industry has chronically suffered from excess capacity primarily 
because the industry's ship “construction cycle is largely influenced 
by war’’* and preparation for war, not peacetime international 
trade requirements. 

The conference system was the industry’s solution to the com- 





* Ibid. 

** MARX, INTERNATIONAL SHIPPING CARTELS 21 (1953). 
"Id. at 35. 

"Id. at 21. 

“ HUTCHINS, op. cit. supra note 34, at 522-23. 

“ MARX, op. cit. supra note 37, at 35. 
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petitive problems which became urgent after 1862. “Indeed,” as 
Professor Hutchins remarks, “the establishment of conferences was 
the first stage in the organization, coordination, and rationaliza- 
tion of a hitherto disorganized competitive industry.”*? The first 
conference was organized as early as 1875 in the trade between 
India and the United Kingdom. To meet the competition of non- 
conference carriers, the conferences, early in their development, re- 
sorted to deferred rebates, exclusive patronage contracts, and, oc- 
casionally, the use of fighting ships.** 


B. Legalization of the Conference System 


1. Royal Commission on Shipping Rings, 1909 


By the turn of the century, conference system abuses provoked 
shipper dissatisfaction. Demands for governmental intervention 
became insistent both in the British Empire and in the United 
States. Full scale governmental investigations were made during 
the first two decades of the twentieth century. 

The Royal Commission on Shipping Rings found in 1909 that 
the deferred rebate system 


existed in practically all trades where the nature of the trade 
and the character of the shipments require an organized 
service, when there is at the same time actual or probable 
competition of other ships and where there are no special 
circumstances [e.g., the need for passenger service] securing 
the provision of such a service independently of cargo require- 
ments.** 
It concluded that the “advantages conferred by Shipping Confer- 
ences are substantially dependent upon the system of deferred re- 
bates, or some system equally effective as a ‘tie’ upon the shippers 
and equally uniform in its application.”** It preferred the de- 
ferred rebate system as the needed tie principally because it was 
most likely to assure that small shippers would obtain the same 
rates as large shippers.* 
The Imperial Shipping Committee in 1923 affirmed these basic 
conclusions. It reiterated that “the Conference system must be 
accepted as a necessary concomitant of modern commerce”*? and 





“ HUTCHINS, op. cit. supra note 34, at 525. 
“* HANDBOOK, supra note 33, at 18. 
7 as rt of the Royal Comm’n on Shipping Rings, Cmp. No. 4668, vol. I, at 
“Id. at 50. 
“Id. at 50, 76. 
“ Final t of Imperial Shipping Comm. on the Deferred Rebate System, 
Cp. No. 1802, at 17 (1923). 
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that there was need for a “tie” between shipper and conference 
carrier to make the conference system work. It appears, the Com- 
mittee said, that 


there is a clear mutual obligation—the shipper wants to ship 
on the berth without fail and the shipowner wants the goods 
on the berth without fail. Hence we find that it is necessary 
for the Conferences to have some assurance of continuous 
support from shippers such as will constitute an effective meth- 
od of preventing intermittent and irresponsible competition 
for berth cargo by outside ships.** 


The Committee recommended that shippers be given the option 
to operate under a deferred rebate system or a dual rate system.‘ 


2. Antitrust Moves in United States Against Conferences 


In the United States, the earliest governmental moves with re- 
spect to the conference system were hostile. The extent of Amer- 
ican-flag vessel participation in the foreign carrying trades of the 
country had been falling drastically since 1870, until in 1914 it 
accounted for only 26 per cent of the gross tonnage and 10 per cent 
of the value of cargoes carried.*° In large part, the conference sys- 
tem, thought to be controlled by foreign-flag operators, was blamed 
for the decline.* 

The United States filed civil suits under the Sherman Act to: 
(1) dissolve a conference of trans-Atlantic shipping companies which 
had entered into an agreement to pool their revenues from passen- 
ger steerage traffic and into which new lines were admitted only 
by unanimous vote of the members;*? (2) enjoin the use of de- 
ferred rebate systems by two conferences engaged, respectively, in 
the trade between New York, New Orleans, and ports in Brazil,® 
and in the trade between New York, Boston, and Far East ports. 
The district court refused to order dissolution of the conference 





“Id. at 19. 

“Id. at 22. The Committee urged that “particular care must be taken that 
as far as possible the net financial results, ie., the net freights and the net 
liability for breach of the conditions of either system, should be the same in 
both cases.” Ibid. 

* HUTCHINS, op. cit. supra note 34, at 540. In 1870, American-flag vessels 
accounted for 38% of the gross tonnage and 36% of the value of cargoes carried; 
in 1880 for 19% and 17% respectively; in 1900 for 22% and 9%. Ibid. 

™ HUTCHINS, op. cit. supra note 34, gives a complete account of all the factors 
which produced this decline. 
es United States v. Hamburgh-American SS. Line, 216 Fed. 971 (S.D.N.Y. 
1914). 

* United States v. Prince Line, Ltd., 220 Fed. 230 (S.D.N.Y. 1915). 

™“ United States v. American-Asiatic S.S. Co., 220 Fed. 230 (S.D.N.Y. 1915). 
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in United States v. Hamburgh-American S.S. Line,®> but enjoined 
conference use of “fighting ships.” It dismissed the suits in both 
United States v. Prince Line Ltd.** and United States v. American- 
Asiatic S.S. Co.,5" but enjoined the practice of the defendants in 
Prince Line of refusing to carry cargo of shippers who patronized 
non-conference carriers. —The Supreme Court reversed these judg- 
ments and dismissed the bills without prejudice, on the ground 
that the cases had become moot because of the outbreak of war.** 
In 1917, however, the Court upheld an action brought by a shipper 
for treble damages under the Sherman Act against carriers engaged 
in the trade between New York and South Africa which, in com- 
bination, used a deferred rebate system, as well as “fighting ships,” 
to eliminate outside competition.*® 


3. Alexander Committee Investigations and Report 


In 1912, after the Government had filed its antitrust cases, the 
House of Representatives established a committee to investigate 
the international shipping combinations.*° This committee became 
known as the Alexander Committee. Earlier, bills had been intro- 
duced to impose severe penalties upon shipowners adjudged to be 
parties to a combination or conspiracy in violation of the Sherman 
Act® and to outlaw, in express terms, the making of exclusive 
patronage contracts.®? 





% 216 Fed. 971 (S.D.N.Y. 1914). 

5 220 Fed. 230 (S.D.N.Y. 1915). 

5" 220 Fed. 230 (S.D.N.Y. 1915). 

5 United States v. Hamburgh-American S.S. Line, 239 U.S. 466 (1916); United 
States v. Prince Line, Ltd., 242 U.S. 537 (1917); United States v. American-Asiatic 
$.S. Co., 242 U.S. 537 (1917). 

*® Thomsen v. Cayser, 243 U.S. 66 (1917). 

H.R. Res. 425 & 587, 62d Cong., 2d Sess., 48 Conc. Rec. 2835-36, 9159-60 
(1912). 

"H.R. 1290, 62d Cong., Ist Sess. (1911), would have prohibited any foreign- 
flag vessel owned by a person adjudged to be a party to a combination or con- 
spiracy in violation of the Sherman Act from serving United States ports and 
would have directed the Postmaster General to cancel any ocean mail contract 
with such person. H.R. 23470, 62d Cong., 2d Sess. (1912), would have made the 
provisions of H.R. 1290 —— to American-flag vessels and their owners. 

° H.R. 4660, 62d Cong., Ist Sess. (1911). Section 23 of this bill provided: “That 
the making or offering to make a contract for the exclusive carriage of goods, 
wares or merchandise, either to or from foreign countries, conditioned partly on 
the shipment of such goods in the future by no other vessel or line of vessels, 
or promising to make or making of payment of rebates of freightage thereon, in 
consideration of making such contract, by an owner or agent of any vessel or line 
of vessels, is hereby declared a misdemeanor, es by fine in district court 
of the United States of not less than three thousand dollars or more than ten 


thousand dollars on each conviction of such owner or agent of any such offending 
vessel or line of vessels, and if under foreign registry, after the conviction of 
owner or mt as above, such vessel or line of vessels shall not thereafter be 
permitted either to land or to load cargo in the United States.” 
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- After exhaustive investigation,** the Alexander Committee found 
that 


it is the almost universal practice for steamship lines engaging 
in the American foreign trade to operate, both on the inbound- 
outbound voyages, under the terms of written agreements, 
conference arrangements or gentlemen’s understandings, which 
have for their principal purpose the regulation of competition 
through either (1) the fixing or regulation of rates, (2) the ap- 
portionment of traffic by allotting the ports of sailing, restrict- 
ing the number of sailings, or limiting the volume of freight 
which certain lines may carry, (3) the pooling of earnings from 
all or a portion of the traffic, or (4) meeting the competition 
of non-conference lines.** 


The Committee concluded that either “the agreements and under- 
standings, now so universally used, may be prohibited with a view 
to attempting the restoration of unrestricted competition, or the 
same may be recognized along lines which would eliminate existing 
disadvantages and abuses.’’®* It chose the latter alternative because 
it believed that 


greater regularity and frequency of service, stability and uni- 
formity of rates, economy in the cost of service, better distri- 
bution of sailings, maintenance of American and European 
rates to foreign markets on a parity, and equal treatment of 
shippers through the elimination of secret arrangements and 
underhanded methods of discrimination [could be secured] . . . 
only by permitting the several lines in any given trade to co- 
operate through some form of rate and pooling arrangement 
under Government supervision and control.* 


The Committee’s choice was reinforced by its view that unre- 
stricted competition was not, in fact, the alternative because its 
toleration would not result in the establishment of a competitive 
order in international shipping, but in monopoly. “Most of the 
numerous agreements and conference arrangements,” it pointed 
out, “were the outcome of rate wars, and represent a truce between 





® See PROCEEDINGS OF THE HousE COMM. ON MERCHANT MARINE AND FISHERIES 
IN THE INVESTIGATION OF SHIPPING COMBINATIONS UNDER H. Res. 587, 2 vols., 62d 
and 63rd Cong. (1912-1913) (hereinafter cited as ALEXANDER ComMM. PRoc.); 
House ComMM. ON MERCHANT MARINE AND FISHERIES, REPORT OF THE COMM. ON 
MERCHANT MARINE AND FISHERIES ON STEAMSHIP AGREEMENTS AND AFFILIATIONS 
IN THE AMERICAN FOREIGN AND DOMESTIC TRADE UNDER H. Res. 587, H.R. Doc. 
No. 805, 63d Cong., 2d Sess. (1914) (hereinafter cited as ALEXANDER Comm. REP.). 
Rep. Joshua W. Alexander of Missouri was chairman of the House Committee 
during the period in question. 

“ ALEXANDER Como. ReEP., supra note 63, at 415. 

“7d. at 415-16. 

* Td. at 416. 
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the contending lines.”** The Committee further observed: 


To terminate existing agreements would necessarily bring 
about one of two results: the lines would either engage in 
rate wars which would mean the elimination of the weak and 
the survival of the strong, or to avoid a costly struggle, they 
would consolidate through common ownership. Neither result 
can be prevented by legislation, and either would mean a 
monopoly fully as effective, and it is believed more so, than 
can exist by virtue of an agreement.** 


The Committee, however, recognized that conference abuses 
existed, though it expressed no opinion on the validity of the 
shipper complaints it had heard about regarding 


excessive rates, discrimination between shippers in rates and 
cargo space, indifference to the landing of freight in proper 
condition, arbitrariness in the settlement of just claims, failure 
to give due notice to shippers when rates were to be increased, 
refusal to properly adjust rates as between various classes of 
commodities, and the unfairness of certain methods—such as 
fighting ships, deferred rebates, and threats to refuse shipping 
accommodations—used by some conference lines to meet the 
competition of non-conference lines.*® 
Therefore, it looked to “effective government control” to prevent 
the abuses complained of and, at the same time, preserve the ad- 
vantages of the conference system.”° 
Accordingly, the Committee recommended that: (1) the Inter- 
state Commerce Commission administer the government controls 
it envisaged; (2) carriers engaged in the foreign trade of the United 
States be required to file for approval with the ICC copies of all 
agreements entered into with any other carriers engaged in the 
American trade or with American shippers, railroads or other 
transport agencies; (3) the ICC be empowered to disapprove any 
such agreements, in whole or in part, which it found to be discrim- 
inating or unfair in character or detrimental to the commercial 
interests of the United States; (4) the ICC be empowered, after 
investigation, to order any rate changed, “if convinced that the 
rate under consideration is unreasonably high, or discriminating 





* Ibid. 

“Ibid. The Committee also pointed out that if “open and cutthroat compe- 
tition” were restored among the lines serving the United States, American 
exporters would be placed at a disadvantage in many markets vis-a-vis their 
foreign competitors who would continue to enjoy the advantages offered by 
shipping conferences. 

“Id. at 417. The Committee stated that ge requested that their com- 
= be kept confidential, fearing retaliation by the carriers. 

Id. at 418. 
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in character . . .”; (5) rebates and discrimination between shippers, 
or ports, in the matter of rates and space accommodations be pro- 
hibited; (6) the ICC be empowered to investigate shipper com- 
plaints and to order discontinuance of unfair practices found to 
exist and to adopt necessary measures to protect the complainant 
against retaliation; (7) the use of “fighting ships” be prohibited; 
(8) carriers be prohibited from retaliating against any shipper be- 
cause such shipper has patronized an independent line, or has filed 
a complaint charging unfair treatment." 


4. Applicable Provisions of the 1916 Act 


The 1916 act, as the Court pointed out in Jsbrandtsen, followed 
the basic recommendations of the Alexander Committee.‘? The 





"™ Id. at 419-21. 

FMB v. Isbrandtsen Co., 356 U.S. 481, 490 (1958). H.R. 17328, 63d Cong., 
2d Sess. (1915) was reintroduced by Alexander as H.R. 450, 64th Cong., Ist 
Sess. (1916). Alexander also introduced H.R. 10500 and hearings were held 
on this bill. Hearings on H.R. 10500 Before House Comm. on Merchant Marine 
and Fisheries, 64th Cong., Ist Sess. (1916) (text of H.R. 10500 begins at 5). This 
bill created a United States Shipping Board and empowered it to “determine 
and prescribe just and reasonable rates or charges to be demanded or collected 
for the transportation of passengers and property” by carriers in interstate and 
foreign commerce and “to prescribe preferential rates covering the transporta- 
tion” if, in the Board’s judgment, “such rates are necessary in order effectually 
to carry out the purposes” of the bill. All the provisions of the Interstate Com- 
merce Act were extended by the bill to cover carriers engaged in such commerce. 
It was contemplated that the Board would exercise the power given to it to 
promulgate rules and regulations outlawing the use of the deferred rebate system 
and “fighting ships” in the export and import trades. Hearings on H.R. 10500, 
supra at 292. 

After these hearings were held, the Committee concluded that H.R. 450, rather 
than H.R. 10500, embodied its views. 53 Conc. Rec. 8077 (1916) (remarks of 
Rep. Alexander). The regulatory features of H.R. 450 were embodied in H.R. 
14337 and separate hearings were held on it. Hearings on H.R. 14337, Before 
House Comm. on Merchant Marine and Fisheries, 64th Cong., Ist Sess. (1916) 
(text of H.R. 14337 begins at 5). At the close of these hearings, the Committee 
incorporated the regulatory provisions of H.R. 14337 it had agreed upon with 
the provisions in H.R. 10 respecting government ownership and operation 
of merchant vessels in H.R. 15455, which was then offered as a substitute for 
H.R. 10500. H.R. Rep. No. 659, 64th Cong., Ist Sess. (1916). This report dealt 
with the latory features of the bill only to say that the recommendation of 
the Alexander Committee “have been followed in large part in framing” them. 
Id. at 27. The ensuing House debates, like the ae ay Senate debates, con- 
centrated on the provisions for government ownership and opration to the 
relative neglect of the regulatory provisions. 53 Conc. Rec. 8070-110, 8250-88, 
8317-57; ye 969, 987, 991, 1015, 1024, 1026, 1034, 1052, 1063, 1111, 1146, 
1155, 1163, 1209, 1299, 1589 (1916). The bill passed the House by a vote of 209- 
161. 53 Conc. Rec. 8374 (1916). 

The Senate held hearings on H.R. 15455 as passed by the House. Hearings 
on H.R. 15455 Before SubComm. of Senate Comm. on Commerce, 64th Cong., 
Ist Sess. (1916) (text of H.R. 15455 begins at 5). The Committee reported the 
bill favorably, reprinting H.R. Rep. No. 659 and making a number of amend- 
ments, most of which are not significant for present purposes. S. Rep. No. 689, 
64th Cong., Ist Sess. (1916). After debate, the bill passed the Senate by a vote 
of 38-21. 53 Conc. Rec. 12341-70, 12429-63, 12528-29, 12538-39, 12549-86, 12621-31, 
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conference system was accorded governmental recognition and sub- 
jected to administrative regulation. 

Section 15 of the act’® requires every carrier engaged in foreign 
commerce to file with the Maritime Board a copy of every agree- 
ment with another such carrier, and every modification or can- 
cellation thereof, 


fixing or regulating transportation rates or fares, giving or re- 
ceiving special rates, accommodations, or other special privi- 
leges or advantages; controlling, regulating, preventing or de- 
stroying competition; pooling or apportioning earnings, losses, 
or trafhc; allotting ports or restricting or otherwise regulating 
the number and character of sailings between ports; limiting 
or regulating in any way the volume or character of freight or 
passenger traffic to be carried; or in any manner providing for 
an exclusive, preferential, or cooperative working arrangement. 


The Board is required to approve every such agreement, unless it 
finds it to be “unjustly discriminatory or unfair as between carriers, 
shippers, exporters, importers, or ports, or between exporters from 
the United States and their foreign competitors, or to operate to 
the detriment of the commerce of the United States, or to be in 
violation of this Act.” If it makes such a finding, it may cancel the 
agreement, or modify it. Agreements in effect at the time of the 
passage of the act were declared to be lawful until disapproved. 
Subsequent agreements are lawful only when, and as long as, 
approved by the Board. Agreements which are lawful under 
section 15 are excepted from the provisions of the antitrust laws. 
Violators of the section’s prohibitions are liable for a civil penalty 
of $1000 for each day the violation continues, to be recovered by 
the United States. 

To determine which agreements may “operate to the detriment 
... of the United States” or are “in violation of this Act,” the act 
as a whole must be looked to for guidance. The prohibitory pro- 
visions which are relevant for present purposes seem to fall into 
two groups—those requiring an exercise of administrative discre- 
tion before they are applicable and those imposing absolute pro- 
hibitions which prevent the regulatory agency from exercising dis- 
cretion to sanction them. In the former category fall the provisions 
of section 16 First, section 17, and section 14 Fourth. Section 16 








12633-38, 12732-63, 12777-83, 12792-801, 12804-25 (1916). The House concurred 
in the Senate amendments. 53 Conc. Rec. 13363-73, 13419-64 (1916). The 
President signed the bill on September 7, 1916. 53 Conc. Rec. 14158. 


"For the text of § 15, see note 18 supra. 
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First makes it unlawful for a carrier to “make or give any undue 
or unreasonable preference or advantage to any particular person, 
locality, or description of traffic in any respect whatsoever, or to 
subject any particular person, locality or description of traffic to 
any undue or unreasonable prejudice or disadvantage in any re- 
spect whatsoever.”"* Section 17 makes it unlawful for a carrier to 
“demand, charge, or collect any rate, fare, or charge which is un- 
justly discriminatory between shippers or ports, or unjustly preju- 
dicial to exporters of the United States as compared with their 
foreign competitors,” or to establish unjust or unreasonable regu- 
lations and practices “relating to or connected with the receiving, 
handling, storing, or delivering of property.” Section 14 Fourth 
forbids a carrier to make “any unfair or unjustly discriminatory 
contract with any shipper based on the volume of freight offered, 
or unfairly treat or unjustly discriminate against any shipper in 
the matter of (a) cargo space accommodations or other facilities, 
due regard being had for the proper loading of the vessel and the 
available tonnage; (b) the loading and landing of freight in proper 
condition; or (c) the adjustment and settlement of claims.”’’¢ 

It is clear that administrative discretion will have to be exercised 
to determine what is an “undue or unreasonable” preference or 
advantage, prejudice or disadvantage; an “unjustly discriminatory 
or prejudicial rate, fare, or charge”; an “unjust or unreasonable” 
regulation or practice; an “unfair or unjustly discriminatory” 
volume contract or “unfair” treatment of a shipper with respect 
to facilities and services. It should be observed, too, that the sub- 
stance of these prohibitions is restated in section 15. 

Sections 14 and 16 Second contain a number of seemingly abso- 
lute prohibitions directed at the worst abuses associated with the 
conference system by the Alexander Committee. Section 14 First 
makes it unlawful for any carrier to give a deferred rebate to any 
shipper. Section 14 Second outlaws use of a “fighting ship.” Sec- 
tion 14 Third, upon which the court in Isbrandtsen rests, forbids 
the carriers to retaliate “against any shipper by refusing, or threat- 
ening to refuse, space accommodations when such are available, or 





™ 39 Stat. 734 (1916), 46 U.S.C. § 815 First (1952). 

39 Stat. 734-35 Seay 46 US.C. § 816 (1952). While § 16 First makes it a 
misdemeanor to violate its provisions, “punishable by a fine of not more than 
five thousand dollars for each offense,” § 17 empowers the Board, after hearing, 
to order the carrier to “discontinue demanding, charging, or collecting any such 
unjustly discriminatory or prejudicial rate, fare or charge” and to “determine, 
prescribe, and order enforced a just and reasonable regulation or practice.” 
For the full text of § 14, see note 2 supra. 
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resort to other discriminating or unfair methods, because such 
shipper has patronized any other carrier or has filed a complaint 
charging unfair treatment, or for any other reason.” Section 16 
Second forbids a carrier to “allow any person to obtain transporta- 
tion for property at less than the regular rates or charges then 
established and enforced on the line of such carrier by means of 
false billing, false classification, false weighing, false report of 
weight, or by any other unjust or unfair device or means.”’** 


IV. THE Court’s HOLDING 


To appreciate the significance—and perplexing nature—of the 
Supreme Court’s decision affirming the judgment below, it is nec- 
essary to compare its opinion with that of the court below. The 
question presented to the courts in Isbrandtsen was whether sec- 
tion 14 Third outlawed all dual rate systems and so operated to 
deprive the Maritime Board of power to approve the proposed 
JAGFC system, as modified by it, under section 15. The court of 
appeals held that even if the ends sought to be achieved by the 
Board in approving the JAGFC system were consistent with stat- 
utory objectives, which it assumed was the case, dual rate systems 
could not be employed as the means of attaining these ends be- 
cause their use was absolutely prohibited by section 14 Third.’* 
The Supreme Court, however, seems to hold that even though dual 
rate systems as such are not outlawed by section 14 Third, the ob- 
jectives of the JAGFC system, as approved by the Board, were not 
consistent with statutory purposes. Mr. Justice Frankfurter, how- 
ever, reads the majority opinion more broadly. He insists it holds 


that any dual system of international steamship rates tied to 
exclusive patronage contracts that is designed to meet outside 
competition—howsoever justified it may be as a reasonable 
means of counteracting cutthroat competition—violates § 14 
of the Shipping Act of 1916 and cannot be approved by the 
Federal Maritime Board pursuant to § 15 of that Act."® 


There is language in the Court’s opinion to support Justice 
Frankfurter’s position that the majority which outlawed the JAGFC 
dual rate system would outlaw all other dual rate systems. But, 
speaking for the Court, Mr. Justice Brennan expressly denies this 





™ 39 Stat. 734 (1916), 46 U.S.C. § 815 Second (1952). This section was amended 
by 49 Stat. 1518 (1936), to add a provision forbidding any person to obtain or 
attempt to obtain transportation at such rates by such means. 46 U.S.C. § 815 
(1952). 

* Isbrandtsen Co. v. United States, 239 F.2d 933, 936-37 (D.C. Cir. 1956). 

* FMB v. Isbrandtsen Co., 356 U.S. 481, 500 (1958). 
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and his denial is, in part, the basis upon which he explains why 
the Court did not think itself bound to find for the petitioners 
by its decisions in United States Navigation Co. v. Cunard S.S. Co.*° 
and Far East Conference v. United States.®* 

Justice Brennan reaches the heart of the matter of statutory 
construction when he emphasizes “that the freedom allowed con- 
ference members to agree upon terms of competition subject to 
Board approval is limited to the freedom to agree upon terms 
regulating competition among themselves.”*? If this is so, clearly 
Justice Frankfurter’s version of the Court’s holding is correct, 
because the dual rate system has no purpose other than to attempt 
to regulate competition between conference and non-conference 
carriers. Yet Justice Brennan goes on to say that “Congress in 
section 14 has flatly prohibited practices of conferences which have 
the purpose and effect of stifling the competition of independent 
carriers.”** Although this sentence, taken by itself, implies that a 
finding whether a particular conference practice has the purpose 
and effect of stifling competition will condition the determination 
of legality, the context makes it doubtful whether this is what 
Justice Brennan means to imply. The very next sentences mention 
the deferred rebate system, outlawed by section 14 First, the “fight- 
ing ship,” outlawed by section 14 Second, and the retaliatory de- 
nial of space accommodations, outlawed by section 14 Third. None 
of these provisions conditions the legality of the practices referred 
to upon a finding, either by the regulatory agency or the court, 
that their purpose and effect are to stifle competition. Justice 
Brennan, therefore, may be read as saying that these practices are 
“specifically” and “flatly prohibited” because Congress found, on 
the basis of past experience, either that these practices always stifle 
competition or that they tend generally to do so and, therefore, Con- 
gress was not concerned with their actual purpose and effect in 
the particular case.** But then Justice Brennan uncovers a “fourth 
category” of practices—those prohibited by the general language 





© 284 U.S. 474 (1932). 

* 342 U.S. 570 (1952). 

* FMB v. Isbrandtsen Co., 356 U.S. 481, 491 (1958). 

® Ibid. 

“Compare Oliver Bros., Inc. v. FTC, 102 F.2d 763 (4th Cir. 1939), in which 
the court of appeals — the constitutionality of § 2(c), (d) & (e) of the 
Robinson-Patman Act, 49 Stat. 1526 (1936), 15 U.S.C. § 13(c), (d) & (e) (1952), 
which prohibit the practices enumerated therein without regard to their effect 
on competition in a particular case. “The forbidding,” said the court, “of specific 
= because of their tendency toward a general result, also forbidden, is 

miliar legislative practice ... .” Id. at 767. 
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of the “resort to” clause of section 14 Third. This clause, writes 
the Justice, “must be construed as constituting a catchall clause 
by which Congress meant to prohibit other devices not specifically 
enumerated but similar in purpose and effect to those barred by 
section 14 First, Second, and the ‘retaliate’ clause of section 14 
Third.”8* 

This construction of the “resort to” clause does not answer the 
question whether it is sufficient to make illegal a particular prac- 
tice alleged to be discriminating or unfair merely upon a finding 
that it tends generally to have the purpose and effect of stifling 
competition, or whether it is necessary to find that the practice 
has such purpose and effect in the particular case. Justice Brennan 
never answers this question squarely. He states that the “reason 
the ‘resort to’ clause was added to the statute as an independent 
prohibition of practices designed to stifle outside competition” is 
that Congress “was unwilling to tolerate methods involving ties 
between conferences and shippers designed to stifle independent 
carrier competition.’’** But which practices and ties are so design- 
ed? All dual rate systems? Or, only some of them? And if so, 
which? All that the Court tells us then is that “Congress struck 
the balance by allowing conference arrangements passing muster 
under sections 15, 16 and 17 limiting competition among the con- 
ference members while flatly outlawing conference practices de- 
signed to destroy the competition of independent carriers.”*7 Again, 
this may imply that all conference arrangements which do not 
merely limit competition among the conference members them- 
selves are flatly prohibited. But the sentence may also be read as 
implying a distinction between arrangements which are designed 
to stifle or destroy the competition of independent carriers and 
those which are designed merely to limit or regulate such competi- 
tion. Reading the succeeding two sentences in the opinion, we 
would be led to suppose that Justice Brennan means to make pre- 
cisely this distinction because he says: “Ties to shippers not de- 
signed to have the effect of stifling outside competition are not 
made unlawful. Whether a particular tie is designed to have the 
effect of stifling outside competition is a question for the Board 
in the first instance to determine.”** Thus, dual rate systems are 
not per se illegal. 





* FMB v. Isbrandtsen Co., 356 U.S. 481, 492 (1958). 
* Ibid. 

* Id. at 492-93. 

"id. at 498. 
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Unhappily, Justice Brennan proceeds to confuse the matter by 
saying that because 


the Board found that the dual-rate contract of the Conference 
was “a necessary competitive measure to offset the effect of 
non-conference competition” required “to meet the compéeti- 
tion of Isbrandtsen in order to obtain for its members a greater 
participation in the cargo moving in this trade,” it follows 
that the contract was a “resort to other discriminating or un- 
fair methods” to stifle outside competition in violation of 

§ 14 Third.*9 
But this does not follow at all. To “offset” the effect of non-confer- 
ence competition and “to meet” the competition of Isbrandtsen is 
quite clearly not the same as “to stifle” outside competition. If the 
Court thinks it is, then Justice Frankfurter is correct in saying 
that the Court is flatly prohibiting all dual rate systems. 

In upholding the legality of the JAGFC dual rate system, as 
modified by it, the Board clearly distinguished between dual rate 
systems which are designed to stifle outside competition and those 
which are designed merely to regulate or limit outside competi- 
tion. The Court’s opinion is difficult to understand because it 
ignores this fact and distorts the Board’s findings underlying its 
conclusion that the JAGFC system limited, but did not stifle or 
destroy, Isbrandtsen’s competition. Exercising its authority under 
section 15 to disapprove conference agreements which are “un- 
justly discriminatory or unfair as between carriers” or which “op- 
erate to the detriment of the commerce of the United States,” the 
Board not only considered whether the JAGFC dual rate system 
was “necessary or required, as a competitive measure, to insure or 
restore stability of rates and service to shippers in the trade,” but 
it also judged the reasonableness of the spread between the contract 
and non-contract rates proposed by JAGFC “by its probable effect 

on the competitive position of the independent carrier, 
Isbrandtsen.”*° 

In determining the JAGFC system “to be a necessary competi- 
tive measure to offset the effect of non-conference competition in 
this trade,”®! the Board pointed to the disproportionate share of 
the cargo carried by Isbrandtsen so long as the conference mem- 
bers maintained a single level of uniform rates and found it prob- 





® Ibid. 

* Contract Rates—Japan/Atlantic—Gulf Freight Conf., 4 F.M.B. 706, 736 
(1955). 

" Ibid. 
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able that under the dual rate system “Isbrandtsen will retain 10 
per cent or more of the cargo moving in the trade as against the 
26 per cent carried by it in 1952.” Justice Brennan cites this 
finding in support of his statement that the JAGFC system was 
designed “to stifle outside competition.”®* But Justice Brennan 
ignores the remainder of the Board’s sentence which said, “yet 
when compared with the lesser average percentage which will be 
enjoyed by the conference lines, Isbrandtsen’s 10 per cent would 
be at least an equitable share of the trade.”®* Later in its opinion, 
the Board reiterated that while “Isbrandtsen’s share of the traffic 
may, as stated, be reduced, we do not anticipate that such increase 
in conference-controlled traffic will result in the traditional evils 
associated with monopoly.”®* The Board concluded that the 
“spread is, as to those commodities capable of being carried by 
both Isbrandtsen and conference vessels, large enough to furnish 
protection to the conference lines against inducements to shippers 
offered by Isbrandtsen, and small enough to enable Isbrandtsen to 
remain competitive with the conference”; therefore, neither the 
spread nor the dual rate system was “unjustly discriminatory or 
unfair as between carriers.’’* 





* Id. at 737. 

*® FMB v. Isbrandtsen Co., 356 U.S. 481, 493 n.14 (1958). 

Contract Rates—Japan/Atlantic—Gulf Freight Conf., 4 F.M.B. 706, 737 
(1955). According to this estimate, the average percentage carried by each con- 
ference line would have been approximately 5.3%. The part of the Board's 
sentence quoted in the text, supra, is replaced in the Court’s opinion by three 
dots. See note 93 supra. 

a Rates—Japan/Atlantic—Gulf Freight Conf., 4 F.M.B. 706, 739 
(1955). 

= Ta at 737-38. Of course, Board ey of the spread is subject to judicial 
scrutiny. Isbrandtsen Co. v. United States, 96 F.Supp. 883 (S.D.N.Y. 1951). As 
the Board stated in Contract Rates—North Atlantic Continental Freight Conf., 
4 F.M.B. 355, 370-71 (1954), “the validity of any differential — for a dual- 
rate system must, after consideration of all the facts, be ju in the light of 
the same considerations which § 15 of the Act sets uP for judging the validity 
of carrier agreements submitted to us for approval.” It meus be recalled that 
the reasonableness of the spread in Jsbrandtsen was not in issue either before 
the court of appeals or the Supreme Court. 

The Board has in fact refused to approve dual rate systems which it found 
would have too adverse an effect upon the competitive ition of the non- 
conference carrier. In Contract Rates—Trans-Pacific Freight Conf. of Japan, 
4 F.M.B. 744 (1955), it disapproved a proposed dual rate system in the trade 
from Japan, Korea, and Okinawa to Hawaii and ports on the Pacific Coast of 
North America. Fifteen of the 23 members of this conference are also members 
of JAGFC; and this conference was also faced with Isbrandtsen’s competitive 
rate-cutting. A rate war broke out in this trade on March 12, 1953. But during 
the years from 1949-1953, Isbrandtsen accounted for only 2.1%, 6%, 5.9%, 5.4%, 
and 4.5% of the total sailings, respectively and 0.9%, 6.8%, 11.2%, 10.4%, and 
4.6% of the total cargo carried, respectively. The conference secretary testified 
that under the dual rate system the conference would carry 95-97% of the total 
cargo. The Board found that under the proposed 914% spread between contract 
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It is difficult to see how the Board’s findings support the Court's 
conclusion that they demonstrate that the JAGFC dual rate system 
was resorted to in order to stifle and destroy Isbrandtsen’s com- 
petition. Whether they do or do not would not matter if the Court 
had clearly held all dual rate systems to be illegal under section 
14 Third. But in dealing with Cunard and Far East Conference,” 
Justice Brennan states that, “Since, as we hold, § 14 Third strikes 
down dual-rate systems only where they are employed as predatory 
devices, then precise findings by the Board as to a particular sys- 
tem’s intent and effect would become essential to a judicial deter- 
mination of the system’s validity under the statute.”** In the light 





and non-contract rates, the conference carriers would have to carry all the cargo 
moving in the trade in order to earn the same gross revenue they would earn 
without a dual rate system, even assuming Isbrandtsen would carry as much as 
10% of the total cargo in such case. The Board concluded that it was not 
Isbrandtsen’s competition but the failure of members to abide by the conference 
agreement which provoked the rate war in 1953 and that the dual rate system 
would give the conference members “a virtual monopoly of the trade, accom- 

lished without appreciable concomitant benefit to its members and without 

nefit to shippers other than those benefits which could be enjoyed under closed 
single rates.” Id. at 759. Chairman Morse dissented in this case, arguing that 
the statute authorized the Board to approve a dual rate system which operated 
to exclude non-conference carriers from the trade, if that was necessary to secure 
stability of rates and service and if the advantages of such stability were found 
by the Board to outweigh the disadvantages of the exclusion. Id. at 768. 

* United States Navigation Co. v. Cunard S.S. Co., 284 U.S. 474 (1932), Far 
East Conf. v. United States, 342 U.S. 570 (1952). These cases are discussed at 
some length infra, Part II. 

* FMB v. Isbrandtsen Co., 356 U.S. 481, 499 (1958). It is also of interest to 
note that no party to the litigation suggested this holding to the Court. In its 
petition for certiorari, JAGFC cys the question “whether such a dual-rate 
system [which the Board found, ‘in the interests of shippers and carriers alike,’ 
was ‘necessary to preserve rate stability and avoid destructive rate wars; and . . . 
would not be monopolistic in its effect’] is illegal per se under § 14, Third of 
the Shipping Act ... with the result that the Board is without power to 
approve, under § 15 of that Act, an agreement among such common carriers 
[the conference members] to use such a system.” JAGFC Petition at 3. Similarly, 
the Board presented the question whether ‘‘a system of ocean steamship rates of 
the kind commonly known as a ‘dual-rate system’ is per se illegal under § 14, 
Third, Shipping Act, 1916, with the result that the Board may not under § 15 
of that Act approve an agreement to use such a system.” Board petition at 2. 
The Solicitor General, appearing for the United States, and the Secretary of 
Agriculture, did not oppose the petitions for certiorari but stated that the United 
States and the Secretary of Agriculture “are of the view that the court of appeals 
correctly held that the dual-rate system is ‘per se’ illegal under the Shipping 
Act, 1916, i.e., illegal without regard to its effect upon competition in a particular 
trade.” Memorandum for the United States and the Secretary of Agriculture at 2. 
Respondent Isbrandtsen, arguing that the Court should grant the petitions for 
certiorari “for the sole purpose of affirming the judgment of the court below” 
without “any further argument or proceedings,” maintained that dual rate sys- 
tems were illegal for various reasons based upon § 14 Third as well as other 
Statutory provisions. Brief of Isbrandtsen in Response to Petitions for Writs of 
Certiorari at 1-2. Neither in this brief nor in its brief on the merits, however, did 
Isbrandtsen suggest the interpretation of § 14 Third elaborated by the Court as 
= a, for affirming the judgment below. Neither did the Departments in 

eir brief. 
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of such a holding, it is fair to point out that the Board’s findings 
as to the intent and effect of the JAGFC system, though stated to 
be “essential to a judicial determination of the system’s validity,” 
were in part ignored and in part distorted. If the Court had given 
full effect to the Board’s findings, it would not only have been 
reading into the “resort to” clause of section 14 Third language 
that is not there, but in so doing it would have rendered the clause 
surplusage, because the Board has interpreted section 15 to require 
it to disapprove any conference practice which it finds will destroy 
or stifle outside competition. Further analysis of the Court's 
opinion must, in any case, deal with the possibility—Justice Frank- 
furter thought it a certainty—that the Court is holding the dual 
rate system to be illegal per se. 


V. THE Court’s OPINION IN LIGHT OF STATUTORY 
LANGUAGE AND HISTORY 


A. Independence of the “Resort to” Clause 


The Court read section 14 Third as imposing two independent 
prohibitions forbidding carriers to: (1) ““[RJetaliate against any 
shipper by refusing . . . [or threatening to refuse] space accommo- 
dations when such are available . . . because such shipper has pa- 
tronized any other carrier . . . [or] has filed a complaint charging 
unfair treatment, or for any other reason”; and (2) ““resort to 
other discriminating or unfair methods . . . .” “because such 
shipper has patronized any other carrier or has filed a complaint 
charging unfair treatment, or for any other reason.”*® The court 
below read section 14 Third as imposing a single prohibition 
against retaliation taking the form either of a refusal of space ac- 
commodations or a resort to other discriminating or unfair meth- 
ods.°° The Supreme Court read “resort” as a verb and the “resort 
to” clause as an independent clause; the court of appeals read 
“resort” as a noun and the “resort to” clause as modifying the 
“retaliate” clause. 

Although something can be said for each of the alternative 
constructions,’ it is doubtful that much of moment hangs upon 





* FMB v. Isbrandtsen Co., supra note 98, at 491-92. 

™ Isbrandtsen Co. v. United States, 239 F.2d 933, 937 (D.C.Cir. 1956). The 
Board also has interpreted the section in this way. See, for example, Isbrandtsen 
Co. v. North Atlantic Continental Freight Conf., 3 F.M.B. 235, 242 (1950). So 
(1993). Court in United States Navigation Co. v. Cunard, 284 U.S. 474, 483-84 
(1932). 

™ The word “resort” itself can be used both as a noun and a verb. In support 
of the Court’s interpretation, it may be said that if Congress meant the “resort 
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the choice between them, because in either case the stated practices 
are forbidden only when employed “because such shipper has 
patronized any other carrier or has filed a complaint charging un- 
fair treatment, or for any other reason.” The idea of retaliation 
is implicit in this last “because” clause and it is difficult to see 
that section 14 Third would have any different meaning if it did 
not mention retaliation at all but forbade carriers “to refuse, or 
threaten to refuse, space accommodations when such are available, 
or resort to other discriminating or unfair methods, because,” in- 
stead. The basic questions in Isbrandtsen were whether the JAGFC 
members, in charging non-contracting shippers higher rates than 
contracting shippers, would have been resorting to “other discrim- 
inating or unfair methods” because the non-contracting shippers 
“patronized any other carrier . . . or for any other reason,” within 
the meaning of the 1916 act. 


B. Meaning of “Other Discriminating or Unfair Methods” 
in Context of Act 


The reasoning of the court of appeals in answering these ques- 
tions affirmatively is simple. It held that “the charge of a higher 
rate for the same service and facilities, or the imposition of the 
liquidated damages, is prima facie discrimatory.”*°? To the argu- 
ment that the higher rate would be charged not because the shipper 
patronized a non-conference carrier, but because it refused to sign 
an exclusive patronage contract, whether or not it patronized a 
non-conference carrier, the court made two replies. It said that 
“in reality” the higher rate would be charged “for actually 
shipping via a non-Conference carrier” (and the liquidated dam- 





to” clause to cover other methods of retaliation, it would have used “or by 
resorting to” to parallel “by refusing.” On the other hand, the Alexander Com- 
mittee recommended that “all carriers should be prohibited from retaliating 
against any shipper by refusing space accommodations when such are available, 
or by resorting to other unfair methods of discrimination, because such shipper 
has patronized an independent line .. . .” ALEXANDER Comm. REP. supra note 
63, at 421. Is it likely that Congress, which followed the recommendations of 
the Alexander Committee, intended to make the “resort to” clause independent 
by using “or resort to” instead of “or by resorting to”? Evidence that it did not 
is furnished by the fact that Rep. Alexander, on the floor of Congress, para- 
phrasing § 15 Third of H.R. 15455 (which became § 14 Third of the 1916 act), 
said that it “forbids retaliation against shippers who patronize other carriers, or 
complain of unfair treatment by refusing, or threatening to refuse, space accom- 
modations when available, or by other unfair practices.” 53 Conc. Rec. 8080 
(1916). On this evidence, it would seem that the court of appeal’s interpretation 
has more in its favor. 

™ Isbrandtsen Co. v. United States, 239 F.2d 933, 937 (D.C.Cir. 1956). For this 
37 (1987) the court relied upon Swayne & Hoyt Ltd. v. United States, 300 U'S. 

(1937). 
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ages would certainly be imposed for that reason) and that, in any 
case, the higher rate would be charged for failure to contract with 
the conference, a reason encompassed by the “any other reason” 
language in section 14 Third.’ Therefore, according to the court, 
the proposed dual rate system is proscribed by section 14 Third 
because it would be not only discriminatory but also retaliatory.’ 

The Supreme Court rejected the approach of the court of ap- 
peals without explanation. Instead, as we saw, it read the “resort 
to” clause as an independent clause outlawing devices, “some 
known but not so widely used, and others that might be con- 
trived,” which “might be employed to achieve the same results” 
as the specifically proscribed deferred-rebates, fighting ships, and 
retaliatory refusals of space accommodations.’ It concluded that 
the JAGFC dual rate system was such a device because its purpose 
and effect was to stifle the competition of independent carriers. 
Both courts assumed, without discussion, that the phrase “other . . . 
methods” in section 14 Third covered a dual rate system. The 
court of appeals was concerned with whether resort to the proposed 
system would be retaliatory under the circumstances; the Supreme 
Court with whether it was similar in purpose and effect to the 
practices specifically proscribed by section 14 Third. Yet, careful 
analysis of the statutory language and its legislative history casts 
serious doubt upon the validity of this basic assumption and makes 
reasonable the conclusion that section 14 Third was not intended 
to deal with rate matters at all. 

Wherever the draftsmen of the 1916 act intended to deal with 
rate matters, they did so expressly and not in such general language 
as “other discriminating or unfair methods.” In no place in the 





"8 Ibid. 
™ Justice Frankfurter argues that § 14 Third “was directed only at retaliation” 
and attempts to answer the argument of the court of appeals as follows: 

“It is clear from the congressional history that the framers of the legislation 
were concerned with certain forms of conduct, notably refusal of available 
accommodation, directed against shippers because they had otaponon done 
such things as shipping by an independent line or publicly filing complaints 
against carriers. The very concept of retaliation is that the retaliating party 
takes action against the party retaliated against after, and because of, some 
action of the latter. In the dual-rate contract system, there is nothing of this 
‘getting even’; the parties simply enter into an ment that is designed to 
guide their future conduct but in no way depends upon or arises out of past 
conduct. It does violence to the English language—and certainly to the duty 
of reading congressional language in context—to characterize such a con- 
tractual arrangement as ‘retaliation.’ As conduct relating to the competitive 
struggle between carriers combined in a conference and those who prefer to 
stay out—yes; as an act of reprisal—no.” FMB v. Isbrandtsen, 356 U.S. 481, 
514 (1958). 

8 Id. at 492. 
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act are open rate differentials, sought to be justified openly, made 
illegal per se. The legislative history indicates that there was no 
intention to do so. Sections 14 First and Second, and 15 through 
19 all deal expressly with rate matters.1°% Some of these sections, 
furthermore, apply catchall phrases similar to “other discriminating 
or unfair methods” and designed to prohibit practices which result 
in rate discrimination, yet which obviously do not include a pub- 
licly announced system of rate differentials.1°’ Since the question 
of rates is of vital concern to the shipping industry and is so care- 
fully and precisely treated throughout the statute, it is not reason- 
able to construe the general phrase “other discriminating or unfair 
methods” in section 14 Third to prohibit a rate system crucial to 
the survival of the conference system which it was the basic pur- 
pose of the act to legalize. As Justice Frankfurter stated: “There 
is nothing in the words of the statute or in its congressional back- 
ground to indicate that Congress intended to bury such a broad 
prohibition [as the Court reads section 14 Third] in the third 





“ The “fighting ship” was, of course, a method of conducting rate warfare. 


The Court in Isbrandtsen explained its use as follows: 
“The conference would select a suitable steamer from among its lines to sail 
on the same days and between the same ports as the non-member vessel, 
reducing the regular rates low enough to capture the trade from the out- 
sider. The expenses and losses from the lower rates were shared by the 
members of the conference. The competitor by this means was caused to 
exhaust its resources and withdraw from competition.” Jd. at 488. 

Section 15 covers agreements “fixing or regulating transportation rates or 
fares; giving or receiving special rates, accommodations, or other special privi- 
leges or advantages.” Clearly, it would not be reasonable to construe the phrase 
“other special privileges or advantages” in this context to refer to rate differen- 
tials. Yet the use of this phrase in § 15 is similar to the use of “other discrimi- 
nating or unfair methods” in § 14 Third. 

The opening sentences of § 16 and § 16 Second use the phrase “any other 
unjust or unfair device or means.” See note 77 and accompanying text supra. 
It would literally make no sense to construe this phrase, in the context of § 16, to 
refer to publicly-announced rate differentials. Obviously it refers to practices, 
like “false billing, false classification, false weighing, false report of weight,” 
by which a carrier and shipper may seek to conceal the fact that property is 
being transported “at less than the regular rates or charges then established and 
enforced on the line” of the carrier. For example, the Board held that such a 
device was being employed when secret rebates were granted a shipper, Practices 
of Fabre Line and Gulf/Mediterranean Ports Conf., 4 F.M.B. 611 (1955), and 
when a consignee had freight forwarding services performed for it, for which 
the freight forwarder was compensated via a “brokerage” payment from the 
carrier. American Union Transport Co. v. River Plate & Brazil Confs., FMB Dkt. 
No. 758, Mar. 25, 1957. For other such devices or means, see MARX, INTERNA- 
TIONAL SHIPPING CARTELS 261 (1953), citing address of Mr. N. O. Pedrick, General 
Manager of the Mississippi Shipping Co., entitled Freight Conferences and the 
Merchant Marine, PROCEEDINGS OF THE SIXTH NATIONAL CONFERENCE ON THE 
MERCHANT MarINE 61-63 (G.P.O. 1933). The use of “any other unjust or unfair 
pose a means” is also similar to the use of “other discriminating or unfair 
me ig 














March] THE ISBRANDTSEN CASE 255 


portion of a four-part penal section.”!°* Furthermore, there is 
reason to construe the phrase “other discriminating or unfair meth- 
ods” to refer to practices, like the denial of space accommodations, 
having to do with the facilities and services furnished by the 
carrier, which were listed by the Alexander Committee as practices 
with respect to which it had been charged conference abuses oc- 
curred.1°* Thus interpreted, the “resort to” clause of section 14 
Third would absolutely prohibit what is only conditionally pro- 
hibited by section 14 Fourth."° This would mean, in effect, that 
when the practices covered by section 14 Fourth are resorted to 
for the reasons specified in section 14 Third, they amount to un- 
fair treatment or unjust discrimination and the Board has no dis- 
cretion to conclude otherwise.11? The reasonableness of this inter- 





8 FBM v. Isbrandtsen Co., 356 U.S. 481, 516 (1958). The Court, in effect reads 
the “resort to” clause as if it were embodied in a separate paragraph of § 14, on 
a par with paragraphs First through Fourth. 

1% See text accompanying note 69 supra. 

1° For the text of § 14 Fourth, see note 2 supra. Justice Frankfurter also sug- 
gests that “the generality of the language in § 14 Third” is explainable by Con- 
gress’ intention “to cover forms of retaliation that shippers had been afraid to 
bring to the legislators’ attention.” FMB v. Isbrandtsen Co., 356 U.S. 481, 516 
(1958). Bearing in mind the Justice’s concept of “retaliation,” his view of the 
catchall clause of § 14 Third does not contradict, but adds to, the interpretation 
suggested in the text. 

1 The suggested interpretation accepts the view of the court of appeals that 
“other discriminating . . . methods” in § 14 Third should not be interpreted to 
mean “other unjustly or unreasonably discriminating . . . methods.” The Court 
seems to accept the view of the court below, Id. at 493, n.13, but nevertheless, as 
we saw, does not consistently read the “resort to” clause as containing a flat 
prohibition against “other discriminating . . . methods” because it says such 
methods are prohibited only when “designed to destroy the competition of inde- 
pendent carriers.” Id. at 492-93. 

The argument that “other discriminating . . . methods” in § 14 Third should 
be held to mean “other unjustly or unreasonably discriminating . . . methods” 
seems to have been put forth first by the Board in Isbrandtsen Co. v. North 
Atlantic Continental Freight Conf., 3 F.M.B. 235 (1950). As a matter of language, 
however, the phrase “other discriminating or unfair methods” says that every 
discriminating method is unfair and that in addition to discriminating methods 
there are other unfair methods. Furthermore, the legislative history of the 1916 
act indicates that whenever the draftsmen wished to qualify “discriminating” or 
“discriminatory” by such adjectives as “unfair” or “unjust,” they did so expressly. 
For example, § 3 of H.R. 14337 empowered the Board to order “canceled or 


modified any such agreement ... that it may find discriminating or unfair 
...+.” In § 16 of H.R. 15455, which became § 15 of the 1916 act, this phrase 
was rewritten to read “found to be unjustly discriminatory or unfair . . . .” Sec- 


tion 4 Third of H.R. 14337 made it unlawful for a carrier “to allow any person 
- .. to obtain transportation for property at less than the regular rates then 
established and enforced on the line ... of such carrier by means of false 
billing, false classification, false weighing, false report of weight, or by any other 
device or means.” In § 17 Second of H.R. 15455, which became § 16 Second of 
the 1916 act, the last phrase was rewritten to read “or by any other unjust or 
unfair device or means.” The Alexander Committee had recommended that car- 
riers be prohibited from “retaliatin resorting to other unfair methods 


ee 
of discrimination.” In § 14 Third of the 1916 act, as in all the bills upon which 
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pretation is supported by the fact that section 14 Fourth expressly, 
but conditionally, prohibits the refusal of space accommodations, 
while section 14 Third expressly, but unconditionally, prohibits 
such refusal when made an instrument of retaliation. The sug- 
gested interpretation, it should be added, would not mean that all 
dual rate systems would become legal per se, but only that the 
regulatory agency would have discretion to approve a particular 
system or not, in the light of the standards set forth in section 15. 

To this suggested interpretation of the “resort to” clause of 
section 14 Third, the Court replied tersely in a footnote: “We do 
not believe that . . . [it] can be reconciled with the language of the 
statute or the scope of the congressional plan.”’!” 


C. Meaning of “Other Discriminating or Unfair Methods” 
in Light of Legislative History 


What does the legislative history reveal as to “the scope of the 
congressional plan”? In the first place, it is significant that an 
early bill had attempted to make a publicly announced rate differ- 
ential illegal per se, but the attempt was abandoned. Section 4 
First of H.R. 14337 made it unlawful for a carrier to 


charge, demand, collect or receive, from any person or persons 
by any special rate, rebate, drawback or other device a greater 
or less compensation for any service rendered or to be ren- 
dered in the transportation of passengers or property subject 
to the provisions of this act than it charges, demands, or col- 
lects, or receives from any other person or persons for doing 
for him or them a like service in the transportation of a like 
kind of traffic under substantially similar circumstances and 
conditions. 





this section was based, this became “resort to other discriminating or unfair 
methods.” 

These legislative changes must be evaluated in the light of the following facts: 
(1) Section 4 Second of H.R. 14337, which became § 16 First of the 1916 act 
without change, used the phrase “undue or unreasonable preference or advan- 

"; (2) Section 5 of H.R. 14337, on which § 17 of the 1916 act was based, used 
“unjustly discriminatory” and “unjustly prejudicial”; (3) Section 15 Fourth of 
H.R. 15455, which became § 14 Fourth of the 1916 act without change, used 
“unfair or unjustly discriminatory contract,” “unfairly treat,” and “unjustly 
discriminate.” 

In his dissenting opinion, Justice Frankfurter accepts the view that “discrimi- 
nating . . . methods” in § 14 Third cannot be read to mean “unjustly discrimi- 
nating” because “the kind of ‘discriminating and unfair methods’ toward which 
Congress was directing its attention had been clearly identified (i.e., by retalia- 
tion against shippers), and they were to be flatly prohibited irrespective of the 
circumstances in which they might be practiced.” FMB v. Isbrandtsen Co., 
356 US. 481, 511 n.6 (1958). 

™2 Td. at 495-96 n.15. 
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This provision was written into the bill at the same time that: 
(1) section 4 Second of H.R. 14337 contained provisions identical 
with those in section 16 First of the 1916 act; (2) section 4 Third 
of H.R. 14337 contained provisions which, with the changes pre- 
viously noted,'#* became section 16 Second of the 1916 act; (3) 
section 4 Fourth of H.R. 14337 contained provisions identical with 
those in section 16 Third of the 1916 act; and (4) section 5 of H.R. 
14337 contained provisions which, with changes, became section 
17 of the 1916 act. 

It can only be concluded that the addition of section 4 First to 
H.R. 14337 was intended to accomplish what the other provisions 
cited did not—namely, absolutely prohibit the charging of different 
rates for “a like service in the transportation of a like kind of 
traffic under substantially similar circumstances and conditions.”1"* 
The deletion of section 4 First, the legislative history shows, was 
intended to remove a provision which was thought not to fit a 
statutory scheme which placed prime reliance upon the exercise 
of regulatory power by the agency created to administer the act.11® 
Yet, the court of appeals and, according to Justice Frankfurter, 
the Court in Isbrandtsen, in effect, read the catchall clause of sec- 
tion 14 Third of the 1916 act as embodying the prohibition in the 
deleted section 4 First of H.R. 14337.1¢ 





43 See note 111, supra. 

Jt should be noted here that § 16 Second of the 1916 act does not prohibit 
the charging of such different rates when publicly-announced, because the pub- 
licly-announced rate differentials become “the regular rates or charges then estab- 
lished and enforced on the line of” the carrier within the meaning of § 16 
Second. It should be noted, too, that § 16 Second makes it illegal to charge less, 
but not more, than such established and enforced rates or charges. See Isbrandt- 
sen Co. v. States Marine Corp. of Delaware, FMB Dkt. No. 726, Recommended 
Decision of Chief Examiner at 40-44 (mimeo. op.), Nov. 8, 1957. 

Section 4 First of H.R. 14337 was taken, almost word for word from § 2 of the 
Interstate Commerce Act, 49 U.S.C. § 2 (1952). Yet it is interesting to note that 
even under the Interstate Commerce Act, competitive factors constitute a ground 
upon which to justify the poy me Bie different rates for a like transportation 
service, which may not otherwise justifiable thereunder. See, for example, 
Eastern-Central Motor Carriers Ass’n v. United States, 321 US. 194 (1944); 

. Barringer & Co. v. United States, 319 US. 1 (1948); Texas & Pacific Ry. v. 
United States, 289 U.S. 627 (1933); ICC v. Alabama Midland Ry., 168 U.S. 144 
(1897). 

™5 See Hearings on H.R. 14337, supra note 72, at 27-28 (statement of Prof. 
Emory R. Johnson, Prof. of Transp. and Com., Univ. of Pa. and consultant to 
the Alexander Committee in the drafting of the legislation), 79-88 (statement of 
Lawrence K. Sherman, Vice-Pres., W. R. Grace & Co.), and 140 (statement of J. 
Parker Kirlin, counsel to the Admiralty Subcomm. of the New York Chamber of 
Commerce). 

™* To support this reading of § 14 Third, the Brief for the United States and 
the Secretary of Agriculture, p. 26, FMB v. Isbrandtsen Co., 356 U.S. 481 (1958), 
cites the statement in the Alexander Committee Report that “it was the con- 
sensus of opinion that discrimination between shippers in the matter of rates 
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The legislative history of section 14 Third reveals that it was 
intended to prohibit the refusal of space accommodations or other 
facilities and services to a shipper who patronized a non-conference 
carrier even when the shipper was quite willing to accept the rate 
consequences of such patronage—that is, to forfeit the accumulated 
rebates under a deferred rebate system or pay the higher rates under 
a dual rate system. In summarizing the evidence about the de- 
ferred rebate system, the Alexander Committee reported that “testi- 
mony shows that by patronizing an outside line the shipper would 
not only forfeit his rebates but could be penalized by being denied 
accommodations for future shipments even at the full rates of 
freight. Such retaliation would leave the shipper unprotected since 
an independent line is not large enough to supply him with tonnage 
at all times.’’""" 





and cargo space should be absolutely prohibited . . .” and the Committee recom- 
mendation that “with due regard to the proper loading of the vessel and the 
tonnage available, discrimination between shippers . . . in the matter of rates 
. . . be prohibited.” ALEXANDER Como. Rep., supra note 63, at 313, 421 (italics 
added by the brief writers). But these statements are taken out of context and 
thereby distorted. It is obvious that the 1916 act does not absolutely prohibit 
“discrimination between shippers in the matter of rates and cargo space.” On 
the basis alone of the second passage quoted in the Departments’ brief, it is clear 
that the Alexander Committee intended to warrant differential treatment justi- 
fied by a “due regard” for “proper loading” and the “tonnage available.” Its 
recommendation in this regard is carried out by § 14 Fourth of the 1916 act. 
Furthermore, even though the Committee expressed its belief “that water carriers 
should be required to charge equal rates to all shippers, irrespective of the volume 
of freight offered for shipment,” ALEXANDER Comm. ReP., supra note 63, at 421, 
section 14 Fourth merely prohibits “any unfair or unjustly discriminatory con- 
tract with any shipper based on the volume of freight offered.” 

Reading of the context in which the first passage quoted by the Departments 
occurs will reveal that the Committee and the “concensus of opinion” were con- 
cerned primarily that “the relations between the lines and shippers should not 
be the subject of private and secret negotiations between the parties.”” ALEXANDER 
Como. Rep. supra note 63, at 313. That the consensus of opinion was disturbed 
by “rebating, as commonly understood,” i.e., secret rebating, is evidenced by the 
Committee statement that “while rebating, as commonly understood, was uni- 
versally condemned, there was considerable division of opinion as to the desir- 
ability of permitting the use of deferred rebate systems.” Ibid. There could be 
this considerable division of opinion only because the deferred rebate system 
treated large and small shippers alike, unlike the system of granting secret rebates 
to particular, preferred shippers. In fact, the Committee stated that “most of 
the important complaints from shippers against deferred rebates have come from 
large firms . . . .” ALEXANDER Como. Rep. supra note 63, at 314. 

47 ALEXANDER Como. Rep. supra note 63, at 288 (italics added). To the same 
effect, see id. at 163, 166-67. It should be recalled that in United States v. Prince 
Line, 220 Fed. 230 (S.D.N.Y. 1915), the court enjoined the conference carriers 
from refusing to accept cargo at their regular rates (before deduction of rebates) 
unless for good cause shown. 

This retaliatory practice continued to be resorted to in international shipping 
beyond the reach of the jurisdiction of the United States after 1916. In 1921, 
the Australian Government complained to the Imperial Shipping Committee that 
ship’ who patronized the Commonwealth Government Line, a non-conference 
carrier, “besides incurring the loss of rebates ran the risk of having cargo shut 
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The legislative history also indicates that, contrary to the conten- 
tion of the Court in Jsbrandtsen, both the Alexander Committee 
and the Congress which passed the 1916 act understood that the 
competition of non-conference carriers would have to be limited 
to make the conference system workable. Only particular methods 
of limiting non-conference carrier competition were intended to 
be proscribed and these were defined with precision in section 14 
of the 1916 act. They were not intended to include the dual rate 
system, of which the Committee and Congress were aware. 


D. Statutory Response to Conference System Abuses Brought 
to Attention of Alexander Committee 


Persuasive evidence in support of these assertions can be found 
by comparing the objections advanced against shipping confer- 
ences before the Alexander Committee with what the 1916 act 
did about these objections. 


1. Freedom of Entry into a Conference 


It was charged that the primary aim of the shipping conference 
“is to prevent new lines from being organized in a trade and to 
crush existing lines which refuse to comply with the conditions 
prescribed by the combination, or which, for other reasons, are 
not acceptable as members of the conference.”1'* To accomplish 
these purposes, the conference members allegedly resorted to the 
use of “fighting ships” and unlimited rate cutting.’ 

These objections, in the main, are met by the 1916 act. Section 





out by some of the Conference Lines from ships which were not full, on any 
occasion on which they might wish to make use of their services; and, further, 
that this refusal of space for cargo was likely to be extended to other trades in 
which they were engaged.” Interim Report of the Imperial Shipping Comm. on 
the Deferred Rebate System 5, Cmp. No. 1486 (1921). 

There is evidence that this practice exists to this day, though still regarded as 
“punitive, retaliatory or discriminatory.” For example, after discussing the fac- 
tors affecting ocean freights, the Report of the Secretariat of the United Nations 
Economic Commission for Asia and the Far East states: 

“There are still other considerations affecting the rate structure which are 
not strictly commercial in their nature and are often punitive, retaliatory or 
discriminatory in their intent. Many conferences, for example, have a de- 
ferred rebate agreement by which a rebate on all freight paid during an 
agreed period is given to a shipper who dispatches his cargo by the same 
conference vessel for a stated period of time. Conference ships generally 
refuse space to shippers who do not enter deferred rebate agreements. Wher- 
ever such agreements exist (for example, in Bombay-Persian Gulf trade), 
they have been accepted by ship ery through fear of discrimination.” 
U.N. Doc. No. ECAFEAL & T/sus 3 of 12 September 1956, submitted to 2d 
Sess., Sub-Comm. on Trade of Comm. on Industry and Trade (Tokyo, 29 October 
—5 November 1956) at 10. 
418 ALEXANDER COMM. REP., supra note 63, at 304. 
™ Ibid. 
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15 gives the Maritime Board the authority, which it has exercised, 
to require conferences to follow an open membership policy.'*° 
Section 14 Second prohibits the use of “fighting ships.” As we 
shall see, however, no effective power is granted the Board to 
prevent unlimited rate cutting. 


2. Regulatory Power Over Rate Levels 


It was objected, too, that the conference members were charging 
excessive rates.1* In the appendix to his opinion in Jsbrandtsen 
Co. v. United States,*? Judge Frank summarized the argument that 
the 1916 act gives the Board no authority to fix maximum rates.'** 
From this premise, it is further argued that the 1916 act could not 
have been intended to allow conference carriers to seek to regulate 
competition with non-conference carriers, because it would be 
contrary to traditional American public policy to permit a monop- 
oly to be created without subjecting it to legal contro] so as to 
protect the consumer against unreasonably high prices. It should 
be noted, in the first place, that the argument, as stated by Judge 
Frank, assumes that the dual rate system will effect a “complete 
monopoly” for the conference carriers by “putting out of business 
all carriers who refuse to join the conferences.”!#* As we saw, how- 
ever, the Board will exercise its section 15 powers to prevent this 
eventuality. But, equally important, the stated argument misses 
a vital point. While it is true that the Board has no authority 





For example, see Waterman Steamship Corp. v. Arnold Bernstein Line, 
2 U.S.M.C. 238 (1939) (disap pproving denial of membership sought to be justified 
on the ground that entry of a new carrier into the trade would bring about 
excessive and Wy Bp eg a Phelps Bros. & Co. v. Cosulich-Societa, 
1 U.S.M.C. 634 (1937), Olsen v. Blue Star Line, 2 U.S.M.C. 529 (1941), and Black 
Diamond Steamship Corp. v. Compagnie Maritime Belge, 2 U.S.M.C. 755 (1946) 
(disapproving denial of membership sought to be justified on the ground that 
carrier seeking entry was not then engaged in operating vessels regularly in the 
trade); Pacific Coast European Conf. Agreement, 3 U.S.M.C. 11 (1947) (disap- 
proving conference proposal to increase admission fees from $250 to $5000 and 
—- the conference to modify its agreement so that carriers giving substan- 
tial and reliable evidence of intention to o p sg regularly in the trade, as well 
as carriers already operating regularly in the trade, would be eligible for mem- 
bership). 

Section l4a of the 1916 act, 46 U.S.C. § 813 (1952) added by Merchant Marine 
Act, 1920, 41 Stat. 966, holds the threat of denial of entry into United States ports 
over foreign-flag carriers belo: g to conferences governing trade between for- 
eign ports which attempt to exclude American-flag carriers from their conferences. 

DER CoMM. Rep. supra note 63, at 305. The Committee did not 
commit itself on whether —" charge was warranted, but summarized the evi- 
dence that had a against it. 

1296 F.Supp. 883 (S.D.N.Y. Y 1981), aff'd by an equally divided Court sub nom., 
Rederi v. Isbrandtsen Co., 342 U.S. 950 (1952). 

3 Id. at 895. 

%* Ibid. 
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under the 1916 act to establish maximum rates which every indi- 
vidual carrier engaged in foreign commerce must adhere to, it has 
power to disapprove a conference agreement pursuant to which 
it finds that unreasonably high rates have been fixed “to the detri- 
ment of the commerce of the United States.”1*5 It has, in fact, 
exercised this section 15 power with effect, because it thereby 
confronted the conference carriers with the choice of reducing their 
rates to levels considered reasonable by the Board or disbanding 
the conference.'**® Under such circumstances it is not likely that 
the conference members will choose to forego the advantages of 
the conference system. Should they disband the conference, how- 





%5The Alexander Committee recommended that the regulatory agency be 
empowered to fix maximum rates in the foreign trades. ALEXANDER CoMM. Rep. 
supra note 63, at 420. Such authority was granted in one of the earlier bills, 
H.R. 10500, but was deleted in H.R. 15455 as recommended by the Committee 
and passed by the House. See note 72 supra. The House hearings apparently 

uaded the Committee that the international nature of foreign commerce 
made it impractical for one nation alone to attempt to fix maximum rates in 
such commerce. See Hearings on H.R. 14337, supra note 72, at 91-116 (statement 
of George S. Dearborn, Pres., American-Hawaiian S.S. Co.). Since such govern- 
ment. action would be called for only when the supply of shipping services was 
tight, taking such action would tend to divert the supply away from the United 
States. Even if this did not occur, there was the possibility that different govern- 
ments might fix different maximum rates for the same shipment. While the 
carrier could act lawfully by charging the lower of the maxima, it would be 
unreasonable to subject carriers to such vagaries of policy. Similar objections 
may be advanced to the unilateral establishment of minimum rates. The fixing 
of minimum rates by the United States alone would handicap American exporters 
competing with foreign exporters using ships charging lower rates. There is also 
a danger in this case of inconsistent regulation, because one nation’s minimum 
rate might be higher than another nation’s maximum rate. 

At the same time, however, Prof. Emory R. Johnson explained that the pro- 

islation “subjects the agreements [entered into by rival steamshi lines] 
and all the rates fixed by agreements to Government knowledge and regulation.’ 
Hearings on H.R. 14337, supra note 72, at 11. Mr. Dearborn, who pointed out 
to the House Committee the difficulties of attempting to fix maximum rates 
unilaterally, nevertheless informed the Senate Committee that “ships working 
under conference agreement, as the bill reads, must submit those agreements to 
the Board, and their rates must be regulated to some extent, only applying to 
those in conference agreements.” Senate Hearings on H.R. 15455, supra note 72, 
at 76. 

Edmond Weil v. Italian Line “Italia,” 1. U.S.S.B.B. 395 (1935); Section 19 
Investigation, 1 U.S.S.B.B. 470, 492-93 (1935); Pacific Coast-River Plate Brazil 
Rates, 2 U.S.M.C. 28 (1939); Pacific Forest Industries v. Blue Star Line, 2 U.S.M.C. 
54 (1939); Pacific Coast-European Rates and Practices, 2 U.S.M.C. 58 (1939). 
Indirect evidence of the effectiveness of the potential exercise of this power (and 
undoubtedly of the conference system’s ability to stabilize rates) may be found 
in the fact that general rates increased only 70% during World War II as 
compared with 1,117% during World War I. Senate Comm. on Interstate and 
Foreign Commerce, Final Rep. Pursuant to S. Res. 50, S. Rep. No. 2494, 8lst 
Cong., 2d Sess. 85-86 (1950). 

There is testimony, also, that both during the Korean War and the Suez Canal 
crisis, the rates of conference carriers increased to a much smaller extent than 
those of non-conference carriers. Hearings on H.R. 12751, supra note 4 at 120, 
126 (statement of Alex C. Cocke, Vice-Pres., Lykes Bros. Co.). 
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ever, each former conference member would be able to operate 
without any maximum rate restriction. 

Conference rates which are unduly low may also operate to the 
detriment of the commerce of the United States. But the condi- 
tions which force the conference members to agree upon rates that 
the regulatory agency will consider unduly low will impel the 
carriers to disband the conference if the unduly low rates are dis- 
approved. As past experience has shown, the problem in these 
circumstances, even without agency disapproval, is to keep the 
conference alive so that it may be used to restore rate stability at 
reasonable levels. 

There is no reason to assume, as was argued in Isbrandtsen Co. 
v. United States?" that the criterion of disapproval set forth in 
section 15—when agreements “operate to the detriment of the 
commerce of the United States”—is too vague to give the Board 
the suggested authority. It is interesting in this connection to 
note that the Civil Aeronautics Board has exercised similar author- 
ity in connection with International Air Transport Association 
agreements under no less general statutory language, and that no 
one has questioned this exercise of power.’** In fact, one CAB 
member pointed out that section 15 of the 1916 act gives the FMB 
more power than the corresponding section 12 of the Civil Aero- 
nautics Act gives the CAB, because the FMB is given power to 
“modify” conference agreements, whereas the CAB is given power 
only to approve or disapprove the conference agreement in toto.'*° 


3. Shipper Freedom to Voice Grievances 


It was also charged before the Alexander Committee that 
shippers were so completely dominated by the conferences that 
they “cannot afford, for fear of retaliation, to place themselves in 
a position of active antagonism to the lines by openly giving par- 
ticulars of their grievances.”*° Section 22 of the 1916 act author- 





2196 F.Supp. 883 (S.D.N.Y. 1951), aff'd by an equally divided Court sub. nom., 
Rederi v. Isbrandtsen Co., 342 U.S. 950 (1952). 

#8 Section 412 (b) of the Civil Aeronautics Act, 72 Stat. 770 (1958), 49 U.S.C.A. 
§ 1382(b) (1958), requires the CAB to disapprove any agreement between air 
carriers “that it finds to be adverse to the public interest, or in violation of this 
act].” Pursuant thereto, the Board has refused to approve agreements fixing 
international air transport rates which it found were unreasonably high. See 
IATA Traffic Conference Resolution, 6 C.A.B. 639 (1946), 9 C.A.B. 221 (1948); 
(i987) Orders, Nos. E-9161 (1955); E-9969, E-10017, E-10530 (1956); and E-10992 
(1957). 

IATA Traffic Conference Resolution, 6 C.A.B. 639 (1946) (dissenting opinion 
of Member Lee). 

1% ALEXANDER CoMM, ReEp., supra note 63, at 306. 
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izes “any person” to file a complaint with the Board charging any 
carrier with violating the act.%*! Section 14 Third, of course, for- 
bids a carrier to retaliate against a shipper “because such shipper 

. has filed a complaint charging unfair treatment.” In addition, 
the Board has taken the position that it will exercise section 15 
power to disapprove “an agreement between carriers which would 
interfere with the statutory right of ‘any person’ [including a con- 
ference member] to complain to the Board of activities which may 
be violative of the Shipping Act, 1916, and which might interfere 
with the Board’s carrying out of its regulatory function.’’'*? 


4. Handling of Freight and Settlement of Claims 


Shippers complained, too, that conference lines “sometimes seem 
indifferent to the landing of freight in proper condition” and that 
they “experienced endless difficulty in collecting honest claims for 
damaged goods, loss of goods, or overcharges, and that the lines in 
some cases are extremely arbitrary in making settlements.”'** Sec- 
tions 14 Third and Fourth were designed to meet these objections. 


5. Notice of Rate Increases 


Another complaint was that “in some conferences the lines have 
arbitrarily increased their rates without giving due notice to the 
trade, thus causing heavy losses on contracts for future delivery, 
which were based on the freight rates prevailing at the time the 
contracts were made.”'*+ Although the 1916 act does not expressly 
require a period of notice before conference carriers may change 
their rates, the Board will approve a dual rate system under section 
15 only if the exclusive patronage contract obligates the confer- 
ence carriers to give contracting shippers a reasonable period of 
notice before increasing their rates.1% 





1 39 Stat. 736 (1916), 46 U.S.C. § 821 (1952). 

Agreement and Practices Pertaining to Limitation on Membership—Pacific 
Coast European Conf., 5 F.M.B. 39 (1956). 

3 ALEXANDER COMM. Rep., supra note 63, at 306. 

™ Ibid. 

*8 See, for example, “Pacific Coast European Agreement, 3 U.S.M.C. 11, 15 n.2, 
17 (1948). The period of notice provided in the JAGFC contract is a minimum 
of 60 days and a maximum of days. This shame will be considered again 
later. Furthermore, the question may be raised whether the Board, under the 
impetus of Isbrandtsen Co. v. United States, 211 F.2d 51 (D.C. Cir. 1954), supra 
note 28, has not gone so far in interpreting what kind of conference action con- 
stitutes a “modification” of the basic conference agreement requiring fresh Board 
approval, that it may come to say that the decision of conference carriers to 
increase the general level of their rates is such a “modification.” See Isbrandtsen- 
Moller Co. v. United States, 300 U.S. 139 (1937); Sec’y of Agriculture v. North 
Atlantic Continental Freight Conf., 5 F.M.B. 20 (1956); Agreement and Practices 
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6. Regulatory Power Over Discriminatory Practices 


Complaints that conferences practiced discrimination took many 
forms. It was charged that the secrecy surrounding conferences and 
their failure to publish tariffs and classifications facilitated dis- 
crimination.'** Section 15 requires conference agreements to be 
filed with the Board where they may be inspected by the public. 
Tariffs and classifications agreed upon by conferences are, of 
course, also filed with the Board and published by the conferences. 
It was generally charged, too, that some lines favored large shippers 
over small ones and that some conference lines did not “observe 
the customary conference usages in respect to the equal treatment 
of shippers in rates and special accommodations . . . .”1*7 These 
complaints were sought to be obviated by sections 14 Fourth, 15, 


16, and 17. 


7. Prohibition of Deferred Rebates 


Finally, shipper objection was voiced to deferred rebate systems 
on the ground that “by deferring the payment of the rebate until 
three or six months following the period to which the rebate ap- 
plies ship owners effectively tie the merchants to a group of lines 
for successive periods”; it was claimed that this system was “un- 
necessary to secure excellence and regularity of service... .”'%* 
Section 14 First, of course, outlaws the deferred rebate system. It 
is significant, however, that immediately after stating the shipper 
objection to the deferred rebate system, the Alexander Committee 
added: “In this connection it is argued that the ordinary contract 
system does not place the shipper in the position of continual de- 
pendence that results from the deferred rebate system.”1*® Looking 
at the 1916 act as a whole, it can only be inferred that the Alex- 
ander Committee accepted the merits of this argument.’*° Every 





Pertaining to Brokerage—Pacific Coast European Conf., 5 F.M.B. 65 (1956); 
Mitsui Steamship Co. v. Anglo Canadian Shipping Co., 5 F.M.B. 74 (1956); Am. 
Union Transport, Inc. v. River Plate & Brazil Confs., FMB Dkt. No. 758, Mar. 25, 
1957; Agreement and Practices Pertaining to Limitation on Membership—Pacific 
Coast European Conf., 5 F.M.B. 39 (1956). 

1% ALEXANDER CoMM. Rep., supra note 63, at 307. 

™ Ibid. 

48 Ibid. 

™ Ibid. 

“©The Supreme Court drew the same inference in Swayne & Hoyt, Ltd. v. 
United States, 300 U.S. 297 (1937), when it said: “The Committee recognized 
that the exclusive contract system does not necessarily tie up the shipper as com- 
pletely as ‘deferred rebates,’ since it does not place him in ‘continual dependence’ 
on the carrier by forcing his exclusive patronage for one contract period under 
threats < a of differentials accumulated during a previous contract period.” 
Id. at n.3. 
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other shipper objection to the conference system was either specifi- 
cally obviated or else, as in the case of maximum rate power, clear 
indication was given during the course of the legislative history 
why it could not be satisfied. There is not the slightest reason to 
assume that if the Committee had wished to outlaw the dual rate 
system together with the deferred rebate system, it would not have 
done so as expressly. As early as 1911, in fact, bills had been intro- 
duced in Congress using express language to outlaw exclusive 
patronage contracts.1*? By interpreting the catchall clause of sec- 
tion 14 Third so broadly as to outlaw the dual rate system, the 
Court renders meaningless the care and precision with which sec- 
tion 14 First and Second were worded, because deferred rebates 
and the “fighting ship” become illegal, a fortiori, under its inter- 
pretation of section 14 Third.**? 





See note 62 supra. It is interesting also to compare the language of § 3 of 
the Clayton Act of 1914, 38 Stat. 731, 15 U.S.C. § 14 (1952), with the language of 
§ 14 Third of the 1916 act, upon which the Court in Isbrandtsen relies to accom- 
plish a similar objective. Section 3 provides: 

“It shall be unlawful for any poe engaged in commerce, in the course of 
such commerce, to lease or make a sale or contract for the sale of goods . . . 
for use, consumption, or resale within the United States . . . on the condi- 
tion, agreement, or understanding that the lessee or purchaser thereof shall 
not use or deal in the goods . . . of a competitor or competitors of the lessor 
or seller, where the effect of such lease, sale, or contract for sale or such 
condition, agreement, or understanding may be to substantially lessen com- 
petition or tend to create a monopoly in any line of commerce... .” 

Foreign legislation, contemporaneous with the 1916 act, also used express and 
unambiguous language to strike at dual rate systems tied to exclusive patronage, 
when such was the legislative intention. See Australian Industries Preservation 
Act of 1906, 1 Commw. Acts oF AUSTL. 1901-1950, p. 249, at 252; Law of 1909, § 
5, 1 Commw. Acts or AustL. 1901-1950, pp. 252- 5: Post Office Administration 
and Shipping Combinations Discouragement Act of 1911 (South Africa), 11 
CLASS. AND ANNOT. REPRINT OF THE UNION STATS. 1910-1947, at 13. See also 
MARX, INTERNATIONAL SHIPPING CARTELS 92 (1953). Law of 1930, § 2 (Australia), 
1 Commw. ACtTs oF AusTL. 1901-1950, p. 254, expressly legalized dual rate systems 
tied to exclusive patronage. See also MARX, “te supra, at 94-95. 

The Marine Transportation Law of Japan, Law No. 187, June 1, 1949, was 
based on the 1916 act. The Fair Trade Commission of Japan, which administers 
the law, has interpreted it to authorize the dual rate system, but has limited the 
differential between contract and non-contract rates to 942% and the liquidated 
damages for breach by the shipper to 50% of the amount of the freight which 
the shipper would have paid if it had shipped by a conference carrier. See Con- 
tract Rates—Trans-Pacific Freight Conf. of Japan, 4 F.M.B. 744, 753-54 (1955). 

The United Kingdom, Belgium, France, Norway, Sweden, Netherlands, and 
Germany do not impose any form of restraint on shipping rings. MARX, op. cit. 
supra at 101-04. 

2 The Senate Committee, for example, made non-substantive but painstaking 
changes in the provisions which became § 14 First so that they would precisely 
describe the deferred rebate system. 53 Conc. Rec. 12813-14 (1916). Such efforts 
would have been entirely unnecessary if the catchall clause of § 14 Third was 
intended to cover the field. Prof. Emory R. Johnson explained to the Committee 
that: 
“The theory in accordance with which the bill has been framed is that the 
law for the regulation of carriers by water shall state with precision what is 
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E. Recognition of Dual Rate Systems 


1. Method of Meeting Non-conference Competition 

The legislative history offers affirmative evidence that it was 
the intention of the Alexander Committee not to outlaw dual rate 
systems but to leave the determination of their legality and pro- 
priety to the regulatory agency under section 15. The Committee, 
as we saw, prefaced its recommendations with the finding that 
meeting the competition of non-conference carriers was one of the 
methods by which conferences sought to effectuate “their principal 
purpose.” It then proceeded to state the general reasons why 
it had decided to recommend that the conference agreements and 
understandings “now so universally used” (including those “meet- 
ing the competition of non-conference lines”) should be legally 
recognized and subjected to government control.'** In this context, 
the Committee again stated that a “considerable number of com- 
plaints” had been filed with it objecting to “the unfairness of 
certain methods—such as fighting ships, deferred rebates, and 
threats to refuse shipping accommodations—used by some con- 
ference lines to meet the competition of non-conference lines.”'** 
The dual rate, or “ordinary contract,” system was not included 
among these methods. None of the witnesses favoring legislation 
to regulate conferences suggested that the dual rate system be pro- 
hibited.*** None of the recommendations made by the Committee, 
as we saw, was expressly directed at the dual rate system, but the 





required of carriers, as regards their agreements, rates, and practices. Instead 
of providing in general language that ocean carriers shall not charge rates 
that are unreasonably high or unjustly discriminatory as between persons, 
places, and commodities, the bill contains specific prohibitions and a series 
of definite requirements. Deferred rebates, ‘fighting ships,’ and retaliation 
against shippers are prohibited. The bill also prohibits unreasonable dis- 
crimination in charges and the granting of special rates to favored shippers. 
The carriers are required to inform the Government of all agreements with 
each other, and changes in those agreements must receive the approval of 
the shipping board ... . 

“The experience which the Interstate Commerce Commission has had in 
the regulation of carriers by rail shows the importance of including in an act, 
such as the one under consideration, a specific and detailed enumeration of 
the prohibitions and requirements imposed upon the carriers and of the 

wers that may be exercised by the board intrusted with the administration 
of the act. A law less definite than the one proposed would almost certainly 
lead to controversy and litigation. The result would be an ineffective and 
unsatisfactory regulation of ocean carriers.” Hearings on H.R. 14337, supra 
note 72, at 15. 

“8 ALEXANDER COMM. REP., supra note 63, at 415; see text accompanying note 
64 supra. 
™ Td. at 416-18. 
“8 Td. at 417. 
“6 Id. at 307-14. 
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Committee did recommend that the ICC be authorized to approve 
or disapprove “contracts entered into with other water carriers, 
with shippers, or with American railroad and other transportation 
agencies . . . "47 During the hearings on the bills that became the 
1916 act, it was recognized that a primary objective of the confer- 
ence system, which it was proposed to exempt from the antitrust 
laws, would be to meet non-conference competition.** And no 
provision of the 1916 act, other than section 15, expressly deals 
with the dual rate system as a method of limiting such competition. 
Throughout the legislative history, section 14 Third was para- 
phrased in committee reports and on the floor of Congress in terms 
of retaliation by refusal of space accommodations.’*® Never once 
was the dual rate system, a matter of much greater significance, 
mentioned in connection with section 14 Third. 


2. Comparison Between Exclusive Patronage Contracts Known to 
Alexander Committee and JAGFC Contract 
To the argument that Congress was aware of the use of the dual 


rate system when it passed the 1916 act and did not intend to 
outlaw it, the Court in Jsbrandtsen replied that “the contracts 





“7 Td. at 419-21; see text accompanying note 71 supra. 

48 Prof. Emory R. Johnson explained that H.R. 14337 “recognizes the fact that 
ocean lines will inevitably form associations or conferences for the purpose of 
regulating competition among members of the conference and between the lines 
within and those outside of the conference. These conferences formed by the 
steamship companies are deemed by the companies to be absolutely necessary, 
and the investigations made by this committee show that the conferences have 
been, and can be, of service both to the carriers and to shippers. The bill under 
consideration permits such conferences to be formed, but prevents their actions 
from being injurious by requiring all conference agreements to be subject to 
approval by the Government.” Hearings on H.R. 14337, supra note 72, at 11. 

Rep. Hardy of Texas, a member of the Alexander Committee, stated that 
after two years of investigation, the Committee had concluded that “the day of 
competition on the ocean was gone, that combination had taken its place and 
that all laws against combinations were futile in that respect and that the time 
has come now to recognize combination and regulate it.” Hearings on H.R. 
14337, supra note 72, at 168. 

“For example, Rep. Alexander's paraphrase of § 15 Third on the floor of 
Congress, that it “forbids retaliation against ship who patronize other car- 
riers, or complain of unfair treatment by refusing, or threatening to refuse, 
space accommodations when available, or by other unfair practices,” [53 Conc. 
Rec. 8080 (1916)] does not even mention the word “discriminating” upon which 
chief reliance is placed to outlaw the dual rate system. 

The Brief for the Departments in Isbrandtsen (p. 49) relies upon the single 
statement of Rep. James F. Byrnes of South Carolina, a member of the Alexander 
Committee, that: “The regulatory features of the bill are agreed to by all fair- 
minded men. They seek simply to enable an independent shipowner to carry on 
his business without having the shipping trust drive him out by discriminatory 
and unfair practices.” 53 Conc. Rec. 8087 (1916). But Rep. Byrnes did not 
explain what specific practices he regarded as “discriminatory and unfair” in this 
connection and there is no reason to assume that he had the dual rate system 


in mind. 
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called to the attention of Congress bear little resemblance to the 
contracts here in question.”?*° However, analysis of the contracts 
which were called to the attention of Congress does not support 
the Court’s conclusion. 

The Alexander Committee described eighty conference arrange- 
ments differing “greatly in their details, especially since most of 
them are adapted to meet the needs of the particular trades to 
which they apply, or the special requirements of the several lines 
which are parties to the arrangements.”?*! Nevertheless, because 
“all the agreements and arrangements show one unmistakable 
purpose, viz, the control of (1) competition between the lines which 
are parties to the agreement or conference, and (2) competition 
from lines which are outside of the conference,” the report under- 
took “briefly” to summarize and illustrate the “many” methods of 
control employed.’*? Four methods adopted by conferences to meet 
the competition of non-conference carriers are thus summarized 
and illustrated: (1) deferred rebate systems, “by far the most effec- 
tive device for the control of a trade”;15* (2) the use of “fighting 
ships”;*** (3) contracts with shippers;'*® (4) agreements with var- 
ious American railroads.*** The contracts with shippers are placed 
into three categories: (a) “joint contracts made by the conference 
as a whole”; (b) “contracts made by the individual members of 
the conference, which are open to small and large shippers alike, 
irrespective of the size of the shipment”; (c) “contracts with large 
shippers either for all their freight or for certain important articles 
forming the main basis in a given trade, at lower rates than those 
charged on similar goods, if shipped in small quantities.”15" 

The Committee’s summary of the provisions of the joint con- 
tracts, category (a), states the substance of the dual rate system: 


Such contracts are made for the account of all the lines in 
the agreement, each carrying its proportion of the contract 
freight as tendered from time to time. The contracting lines 
agree to furnish steamers at regular intervals and the shipper 


“FMB v. Isbrandtsen Co., 356 U.S. 481, 493 (1958). The Court states that 
the argument which it rejects is that because Congress did not specifically outlaw 
the dual rate system, it i a approved it. But it is not maintained in this 
article that Congress intended to legalize the dual rate system per y — that 
it intended to subject the system to government supervision under § 1 

%) ALEXANDER COMM. REP., supra note 63, at 281. 





382 Tbhid. 

483 Td. at 287-89. 
4 Td. at 289-90. 
%8 Td. at 290-92. 
™ Id. at 292-93. 
™ Id. at 290. 
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agrees to confine all shipments to conference steamers, and to 
announce the quantity of cargo to be shipped in ample time 
to allow for the proper supply of tonnage. The rates on such 
contracts are less than those specified in the regular tariff, but 
the lines generally pursue a policy of giving the small shipper 
the same contract rates as the large shippers, i.e., are willing 
at all times to contract with all shippers on the same terms.*** 


Under the type of contract in category (b), 


each line makes its own contracts with shippers and assumes 
sole liability for the fulfillment of the same. The shipper 
agrees to give the steamship line his entire shipments to certain 
designated ports during a definite iod, and the line obli- 
gates itself to provide tonnage at definitely prescribed rates for 
all shipments offered, provided reasonable notice of intention 
to ship is given. . . . [W]hile there is nothing in these contracts 
that implies liberty on the part of the merchant to ship by 
any other line than the one he is contracting with, as a matter 
of fact, the shipper, it was asserted by witnesses, is allowed to 
ship by any of the other conference lines working in harmony 
with the line which made the contract.1*® 


Contracts in category (c), in effect, gave shippers who shipped large 
volumes of cargo over a specified period of time lower rates than 
were given shippers who shipped smaller volumes of cargo over the 
same period, “without regard to the rates which would be charged 
on particular articles if offered separately for shipment . . . .”1% 
It is significant that the 1916 act (section 14 Fourth) expressly 
struck at only the last category of contracts and even then not in 
flat terms. But the Court in Isbrandtsen attempts to draw distinc- 
tions between the provisions of the joint contracts, category (a), 
and the JAGFC contract. The joint contracts, says the Court, 


were very similar to ordinary requirements contracts. They 
obligated all members of the Conference to furnish steamers 
at regular intervals and at rates effective for a reasonably long 
period, sometimes a year. The shipper was thus assured of the 
stability of service and rates which were of paramount impor- 
tance to him. Moreover, a breach of the contract subjected the 
shipper to ordinary damages.1*1 


But under the Board-approved JAGFC contract, 


not only is there no guarantee of services and rates for a 
reasonably long period, but the liquidated-damages provision 
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48 Ibid. 

™ Id. at 290-91. 

% Td. at 291. 

* FMB v. Isbrandtsen Co., 356 U.S. 481, 494 (1958). 
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bears a strong resemblance to the feature which Congress par- 
ticularly objected to in the outlawed deferred-rebate system. 
Certainly the coercive force of having to pay so large a sum of 
liquidated damages ties the shipper to the Conference almost 
as firmly as the prospect of losing the rebate. It would be 
anomalous for Congress to strike down deferred rebates and 
at the same time fail to strike down dual-rate contracts having 
the same objectionable purpose and effect.'* 

In these passages, the Court misreads the provisions of both the 
joint contracts referred to by the Alexander Committee and the 
JAGFC contract. The Court’s description of the joint contracts 
does not even fit the description of them in the Alexander Com- 
mittee Report. It is closer to the description in the report of the 
contracts in category (b).1° But there is nothing in the report or 
the legislative history to support the view that the only contracts 
the Alexander Committee wished to see used in a dual rate system 
were the contracts in category (b), not category (a). It should be 
pointed out in this connection that “ordinary requirements con- 
tracts” are not legal per se under the antitrust laws; they are legal 
only if they do not substantially lessen competition or tend to create 
a monopoly in any line of commerce.'* But the 1916 act reflects 
congressional intention not to impose the limits set by the anti- 
trust laws upon the scope of action which shipping conferences may 
take to solve the problems of their industry. There is, therefore, 
no reason to suppose, or evidence to support the view, that the 
1916 act extends approval only to “ordinary requirements con- 
tracts,” whether or not legal under the antitrust laws. It is not an 
ordinary requirements contract that Congress had in mind, but a 
reasonable tying arrangement which would make the conference 
system workable. 

a. With Respect to the Obligation to Furnish Service. The Court 
reads the JAGFC contract as requiring the conference members 
to carry the contracting shipper’s cargo only “so far as their reg- 
ular services are available” and contrasts this requirement with 
the obligation it asserts was assumed by the conference members 





2 Id. at 495. 

**In the court below, Judge Washington attempted to give examples of con- 
tracts which fit the Court’s description, but they are all contracts in category (b). 
Isbrandtsen v. United States, 239 F.2d 933, 940 n.3 (D.C. Cir. 1956). The con- 
tracts cited by Judge Washington are set forth in ALEXANDER CoMM. PROC., supra 
note 63, vol. 1, at 97, 120, 289. 

4 See Stockhausen, The Commercial and Anti-Trust Aspects of Term Require- 
ments Contracts, 23 N.Y.U.L.Q. 412 (1948). 














March] THE ISBRANDTSEN CASE 271 


under the joint contracts referred to by the Alexander Committee 
“to furnish steamers at regular intervals.”** But, in fact, the 
JAGFC contract would obligate the conference carriers to maintain 
a shipping service adequate to meet the reasonable requirements 
of the trade and subject them to damages for breach of this obli- 
gation.’ Furthermore, if the conference members failed to pro- 
vide service for a particular shipment within a specified time after 
service was requested, the contract would permit the shipper to 
patronize a non-conference carrier without incurring any liability. 
By contrast, the contracts referred to by Judge Washington in the 
court below obligated the carriers to provide tonnage for all ship- 
ments which the contracting shippers had for shipment, provided 
reasonable notice of intention to ship (twenty days was mentioned) 
was given, but said nothing about what would happen if the car- 
riers failed to provide such tonnage.’** It is difficult to detect a 
crucial difference in these respects. In any case, it is clear, the 
conference lines schedule regular sailings and those that are sub- 
sidized schedule at least the minimum number of sailings specified 
in their subsidy contracts.‘** Finally, it should be recalled, over- 
tonnaging, not lack of service, creates the problem with which it 
is hoped the dual rate system will cope. 

b. With Respect to the Obligation to Maintain Rates. Under 
the joint contracts described by the Alexander Committee, says the 
Court, the conference members were obligated to maintain “rates 
effective for a reasonably long period, sometimes a year.’’®® “By 
contrast,” emphasizes the Court, under the JAGFC contract “rates 
are subject to reasonable increase within two calendar months plus 
the unexpired portion of the month after notice of increase is 





5 FMB v. Isbrandtsen Co., 356 U.S. 481, 494 (1958). 

%* See note 27 and accompanying text supra. This obligation is not obviated 
by the provision in the JAGFC contract that “each Member of the Conference is 
responsible for its own part only in this Agreement.” This provision merely 
underscores the fact that, like the joint contracts referred to by the Alexander 
Committee, the JAGFC contract is not a contract for the carriage of any specific 
shipment and that only the conference member carrying a particular shipment 
can be held liable for any damages incurred as a result of such carriage. 

*t See note 163 supra. 

8 “Operating-differential contracts stipulate the minimum and maximum 
number of voyages to be made by the subsidized operators in each of the desig- 
nated services covered by the contract. All sailings are made on the basis of 
sailing schedules (including vessels, dates, ports of call, and other particulars as 
required) approved by the Maritime Administration. OFFICE OF UNDER SECRE- 
TARY OF COMMERCE FOR TRANSPORTATION AND THE MARITIME ADMINISTRATION, 
A Review OF MariTIME Sussipy PoLicy IN LIGHT OF PRESENT NATIONAL REQUIRE- 
MENTS FOR A MERCHANT MARINE AND A SHIP BUILDING INDUSTRY 95 (1954). 

*° FMB v. Isbrandtsen Co., 356 U.S. 481, 494 (1958). 
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given.’””° First, it should be noted that the Alexander Committee's 
description of the joint contracts says nothing about guaranteeing 
rates “for a reasonably long period.” Furthermore, even the “ordi- 
nary requirements contracts” do not always provide such a guar- 
antee; they “generally provide either for a fixed price or for an 
adjusted price determined by reference to varying costs of raw 
materials, labor, etc.’”*"* In fact, the periods for which rates were 
fixed in the exclusive patronage contracts called to the attention 
of the Alexander Committee varied from one month to twenty-four 
months.’7? One contract, for example, obligated the shipper to 
ship its entire shipments of lawful merchandise from New York 
to named ports in Brazil by conference vessels. The conference 
lines agreed to provide space upon receipt of “ample notice” of 
the shipper’s requirements. The contract was “to run during the 
current month [it was entered into on January 21, 1910] and the 
three following months and to run thereafter subject to 30 days’ 
notice of withdrawal on the part of either party.’"""* Another con- 
tract did not fix any specific rate for any period, but provided: 
“Contract rates on all contract goods. Tariff rates on the balance 
of shipments. It is understood that you [contracting shipper] are 
to receive as favorable rates, terms, and conditions as any other 
shipper.”"* The fact that the JAGFC contract period of fixed rates 
is two to three months, even assuming that the “usual period” in 
the contracts before the Alexander Committee was six months,1”® 
should not, it would seem, have been crucial to the Court's deci- 
sion, particularly since the Board may exercise its section 15 powers 
to ensure that the conference rates are not too high. In addition, 
it seems to be conference practice to discuss rate changes with 
shippers’ associations and, when urgent, to protect shippers against 





1° Tbid. 

™ Stockhausen, supra note 164, at 431. 

For example, see ALEXANDER COMM. PROC., supra note 63, at 242-62, 287-90. 
These contracts should be read in the light of the explanation given of them by 
the witnesses in the proceedings. 

13 Td, at 248 (contract between Paul F. Gerhard & Co., general agents for 
conference lines and Guinle & Co.). 

Td. at 253 (letter from Paul F. Gerhard & Co. to Messrs. John Dunn, Son 
& Co.). 

8 This was the assumption made by Judge Washington in the court below. 
Isbrandtsen v. United States, 239 F.2d 933, 940 (D.C. Cir. 1956). The Alexander 
Committee Report itself does not attempt to say what was the “usual period.” 
Its only summary of the provisions of the joint contracts is contained in the 
excerpt which has been set forth in full in the text, supra, and which, as has 
been pointed out, says nothing about the guarantee of rates for any period. 
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rate increases for periods longer than those specified in the con- 
tracts.17¢ 

The Court in Isbrandtsen seems to confuse the shipper interest 
with that of the non-conference carrier. The more ironclad the 
guarantee of services in the exclusive patronage contract and the 
longer the period for which the contract protects the shipper 
against a rate increase, the greater will be the shipper’s incentive 
to patronize conference carriers exclusively. But the Court states 
that its concern is to prevent use of the dual rate system to stifle 
or destroy non-conference carrier competition. The provisions to 
which the Court objects do not contribute to the stifling or destruc- 
tion of non-conference carrier competition. The contrary may 
reasonably be maintained. 


3. Differences Between Dual Rate and Deferred Rebate Systems 


Finally, the Court stresses that whereas a breach of the joint 
contracts before the Alexander Committee subjected the contract- 
ing shipper to “ordinary damages,” a breach of the JAGFC contract 
imposes “so large a sum of liquidated damages” upon the contract- 
ing shipper that he is tied to the conference “almost as firmly as 
the prospect of losing the rebate” ties the shipper to a conference 
using the deferred rebate system.1*7 The JAGFC dual rate system, 
therefore, concludes the Court, is “specially designed to accomplish 
the same result” as the deferred rebate system.178 

a. Significance of “Term of Deferrment.” The difference between 
the deferred rebate system and the dual rate system was aptly put 
by the Imperial Shipping Committee. Under the latter, unlike 
the former, explained the Committee, “the shippers pay net freights 
and their adherence [to the conference carriers] does not depend 
upon the accumulation of what they consider their capital in the 
shipowners’ hands; the continuous nature of the hold which the 
rebate system implies and to which shippers object, disappears.”'*” 
The Royal Commission on Shipping Rings illustrated the con- 
tinuous nature of this hold as follows: 


Thus in the South African trade the shipper who on the first 
of January claims rebates on shipments between the previous 





™° For a. the Vice-President of the American Cotton Shippers Ass'n 
testified that during the Suez Canal crisis, the conference carriers protected the 
cotton shippers for periods longer than the exclusive patronage contract provided. 
Hearings on H.R. 12751, supra note 4, at 14. 
ona v. Isbrandtsen Co., 356 U.S. 481, 495 (1958). 
Ibid. 
Final Report, supra note 47, at 21 (original italics). 
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Ist January and the 30th June has already been credited with 
a certain sum in respect of his shipments between Ist July and 
31st December, but he becomes disentitled to these if he ships 
once by an outside steamer in the next six months, and by the 
time that the payment of these rebates is due he has been 
credited provisionally with others, for which a further period 
of six months’ “loyalty” has to be served.*®° 


The Alexander Committee “went through” the Royal Commission’s 
Report'*? and described the deferred rebate system in essentially 
the same terms, emphasizing the “term of deferment” and the 
“constant obligations” which it imposed upon the shipper.’*? In 
summarizing the reasons. why deferred rebate systems were objec- 
tionable (in the same paragraph in which the “ordinary contract 
system” was contrasted with the deferred rebate system), the Alex- 
ander Committee said: “By deferring the payment of the rebate 
until three or six months following the period to which the rebate 
applies ship owners effectively tie the merchants to a group of lines 
for successive periods.”’'** Section 14 First of the 1916 act carefully 
defines the “deferred rebate” accordingly. 

A dual rate system would be equivalent to a deferred rebate 
system in practical effect only if under it (1) the liquidated dam- 
ages for breach by a shipper of an exclusive patronage contract were 
fixed at an amount equal to the sum of the shipper’s accumulated 





* Report on Shipping Rings, supra note 44, at 10. 

182 ALEXANDER COMM. REP., supra note 63, at 219-20, 287-88. 

82 ALEXANDER CoMM. Rep., supra note 63, at 219-20, 287-81. 

3 Id. at 307. The Brief for the Departments, supra note 116, at 44-45, it is 
surprising to note, completely misstates how the deferred rebate system operates. 
The Alexander Committee, by contrast, did not regard as a deferred rebate sys- 
tem a contract system under which the Quebec Steamship Co. obligated itself to 
allow discounts from its rates in the trade between New York and Guadeloupe 
and Martinique, based upon the quantities shipped by the shipper during each 
six-month period and which required refunds to the shipper at the end of each 
period if during that period alone the shipper carried out its obligation to 
patronize the carrier exclusively, ALEXANDER Comm. Rep., supra note 63, at 
219-20. This rebate was not a “deferred rebate,” explained the Committee, be- 
cause there is “no term of deferment”; it “is granted in order to make the final 
rate proportionate to the total quantity transported, and is not a ‘deferred 
rebate’ except for the — of computing the volume of freight upon which 
the rate is based ... .” Ibid. 

Sen. Cummins of Iowa, on the floor of Congress, objected to the deferred rebate 
provision in § 14 First on the ground that it was too narrowly drawn because it 
“expressly authorizes or legalizes rebates which are just as obnoxious to common 
sense and good reason as the rebates that are prohibited.” 53 Conc. Rec. 12450 
(1916). Sen. Jones of Washington agreed. Ibid. Sen. Fletcher of Florida, a mem- 
ber of the subcommittee which held hearings on the bill, answered by quoting 
Prof. Emory R. Johnson to the effect that there would be government regulation 
of rebate systems not reached by ey First. Zbid. Sen. Cummins then asked 
that the standards set forth in the bill to guide the regulatory agency be made 


more specific. 53 Conc. Rec. 12631 (1916). 
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rebates at the time of breach had it been shipping under a de- 
ferred rebate system; (2) the contract rates were sufficiently higher 
than the rates, less rebates, under the deferred rebate system to 
offset the loss of interest on the money which, under the latter 
system, remains in the hands of the shipowner for relatively long 
periods of time, even when it eventually goes to the shipper; and 
(3) the shipper had the burden, which was imposed upon it under 
the deferred rebate system, of proving that it had not patronized a 
non-conference carrier.'** The Board-approved JAGFC system does 
not satisfy these requirements. 

b. Damages for Breach of Shipper’s Obligation. A liquidated 
damages provision is necessary, as the Maritime Commission 
pointed out, because “any damage suffered by members of the 
conference in case of violation by shippers would 5e difficult to 
assess in actual dollars and cents, and therefore an agreement of 
damages would appear to be essential for a mutually satisfactory 
administration of the contract.”1%° The regulatory agency, how- 
ever, stands ready to exercise its section 15 powers to disapprove 
any liquidated damages provision which it finds “would be a pen- 
alty rather than an assessment of liquidated damages.'** For 
example, in Pacific Coast European Agreement,'** the Maritime 
Commission disapproved a proposed liquidated damages clause 
under which a violating shipper would have become liable, retro- 
actively, for the payment of the higher non-contract rates on all 
the commodities it shipped at the lower contract rates during the 
twelve months preceding the date of discovery of the violation.'** 
In Isbrandtsen Co. v. North Atlantic Freight Conference,** the 
Board conditioned its approval of the dual rate system upon the 





™ These considerations were pointed out by the Chamber of Shipping of the 
United Kingdom and the Live 1 Steam Ship Owners’ Ass’n in a letter to the 
Imperial Shipping Committee, dated July 28, 1922. Final Report, supra note 47, 
at 54-55. 

** Pacific Coast European Agreement, 3 U.S.M.C. 11, 18 (1948). 

— Rates—Japan/Atlantic—Gulf Freight Conf., 4 F.M.B. 706, 741 
(1955). 

m3 USMC. 11 (1948). 

*8 Ibid. The Commission was concerned about the impact of this clause pri- 
marily upon the large shipper: “A shipper in large volume and of great frequency 
finds himself in such a position that the amount which he would have to pay, if 
he used an occasional carrier, would be such as to compel him to use the con- 
ference carriers permanently, whereas the infrequent shipper or one who ships 
in very small volume would not be deterred by reason of the penalty. The pur- 
poses of the clause—to reimburse the carriers for losses suffered by violation of 
ry contract and to prevent breaches in the future—have not been attained.” 
Id. at 18-19. 

3 F.M.B. 235, 245-46 (1950). A similar provision was disapproved in Pacific 
Coast European Agreement, 3 U.S.M.C. 11, 18-19 (1948). 
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removal of the provision in the exclusive patronage contract giving 
the conference carriers the option, in the event of shipper viola- 
tion, to terminate the agreement and impose liquidated damages. 
The Board indicated it would approve a provision fixing liquidated 
damages at an amount equal to twice the amount of freight that 
would have been payable under the contract for the shipment 
constituting the violation.% The JAGFC provision merely obli- 
gates the violating shipper to pay fifty per cent of the amount of 
freight which it would have paid if it had shipped by a conference 
vessel. 

In any case, even if the Board should fail to require modification 
of a clause which seeks to impose a penalty rather than assess liqui- 
dated damages, the courts would refuse to enforce the clause and 
would relegate the plaintiff to the collection of provable damages 
only.**? But on the basis of Board findings, it can reasonably be 
inferred that the liquidated damages provided in the JAGFC con- 
tract would not have been inordinately high compared with the 
foreseeable loss which a breach would have imposed on the con- 
ference carriers. The Board made no findings on this specific ques- 
tion, because it held that it had no basis for findirg that the JAGFC 
contract provision sought to impose a penalty since “we have not 
been sufficiently apprised here of the relationship between dead 
freight and tariff rates.”*®? However, in The Rosemary’ the court 
of appeals prescribed the measure of damages in the case of dead 
freight as follows: 


The [district] court [whose judgment it affirmed] rendered a 
decree . . . awarding the appellee $22,478.95, that sum being 
the amount of dead freight on 487 tons of mahogany logs at 
$44 per ton, less the ascertained cost of loading and unload- 
ing that amount of mahogany logs, with interest from the 
date of the completion of the discharge at Gulfport of the 
Rosemary’s cargo.’ 


The court also intimated that if the violating shipper had shown 





1° 3 F.M.B. at 246. In support of its decision on this point, the Board cited 
North German Lloyd v. Elting, 96 F.2d 48 (2d Cir. 1938), in which the court 
permitted a carrier to recover under a clause in the bill of lading which required 
a shipper who incorrectly declared the contents of a shipment y double the 
amount of freight which would have been due if the contents and beet correctly 


red. 
3 WILLIsTON, ConTRACTS §§ 779-80 (rev. ed. 1936); RESTATEMENT, CONTRACTS 


§ $391) (1932). 
Contract Rates—Japan/Atlantic—Gulf Freight Conf., 4 F.M.B. 706, 741 


= 
7 Fed. 674 (5th Cir. 1922). 
™ Id. at 676. 
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that the carrier’s vessel started its voyage sooner than it would 
have done if the shipper had not failed to ship, the cost of the 
time saved would also have been deducted from the amount oi 
dead freight.1*% According to the measure of damages laid down 
in The Rosemary, the liquidated damages provided in the JAGFC 
contract would have been inadequate to compensate the conference 
members for the loss of revenue they would have suffered because 
of a breach. The Board found that during the rate war, rates in 
the Japan-Atlantic and Gulf trade dropped to about $6.50, which 
was about 30 per cent of the pre-March 12, 1953 level of contract 
rates.‘ On this basis, the pre-March 12 rates must have been 
approximately $21.50 a ton. The Board also found that the costs 
of loading and discharge in the trade amounted to approximately 
$8.50 a ton.*°** The Rosemary measure of damages, therefore, wou!d 
have been about $13, which is more than 50 per cent of the freight 
rate ($10.75) provided for in the JAGFC liquidated damages clause. 

Finally, it should be emphasized that prospective shippers are 
not confined to the alternative of patronizing a non-conference 
carrier and paying the liquidated damages or not patronizing a 
non-conference carrier at all. A prospective shipper may decide 
that it is to its advantage not to sign an exclusive patronage con- 
tract but to patronize non-conference carriers and pay the non- 
contract rate when patronizing conference carriers. To make this 
a practical alternative is one of the functions the Board undertakes 
to perform when it passes upon the reasonableness of the spread 
between contract and non-contract rates. In Isbrandtsen, the Board 
found that the spread was small enough to make this a practical 
alternative.1** 

Enough has been said, it would seem, to demonstrate how un- 
supported is the Court’s conclusion in Isbrandtsen that the differ- 
ences between the joint contracts described by the Alexander Com- 

‘mittee and the JAGFC contract are so crucial that different legal 
consequences should flow thereform. It further demonstrates how 
wide of the mark is the Court’s attempt to seize upon the liqui- 
dated damages provision as proof that the Board-approved JAGFC 





™ Id. at 679. See also The Gazelle and Cargo, 128 U.S. 474 (1888); Steamship 
Co. of 1912 v. C. H. Pearson & Son Hardwood Co., 30 F.2d 770, 773 (2d Cir. 1929); 
New York & Cuba Mail SS. Co. v. Guayaquil & Q.R.R., 270 Fed. 200 (2d Cir. 
1920), cert. denied, Guayaquil & Q.R.R. v. New York & Cuba Mail SS. Co., 257 
US. 642 (1921). 
oo Rates—Japan/Atlantic—Gulf Freight Conf., 4 F.M.B. 706, 715 

™" Ibid. 

™ Id. at 737-88. 


be ita in Bass rans —— 2s 2 
Se ee et ae a as ee es 


ee ee 


$e ea 


b 
| 


SD AS TS a 








278 WISCONSIN LAW REVIEW [Vol. 1959 


dual rate system had “the same objectionable purpose and effect” 
as the deferred rebate system expressly outlawed by section 14 First. 
It remains only to recall, once again, that the Alexander Com- 
mittee stated that the various conference arrangements it was at- 
tempting to categorize differed “greatly in their details,” because 
of the varying needs of the different trades and even of the different 
lines in the same trade. The Committee could not have intended 
to impose any particular set of arrangements upon the industry for 
all time. It intended only to subject these different arrangements 
to governmental supervision. Thus, for example, if the Board 
finds that a particular exclusive patronage contract provides “no 
guarantee of services and rates for a reasonably long period” or 
that the liquidated-damages provision therein imposes too onerous 
a burden upon contracting shippers, it may, as it has done, require 
modifications in these provisions as a condition of its approval 
under section 15. The fact that provisions found to require modi- 
fication may be contained in the contracts proposed to be used in 
particular dual rate systems is no reason to outlaw all dual rate 
systems under section 14 Third.’ Even if such systems are held 
not to be illegal per se, the courts may, of course, exercise their 
powers of judicial review to require the Board to follow certain 
policies when approving, disapproving or modifying conference 
arrangements under section 15. But if this is the power being 
exercised by the courts, it should be clear, in a way it is not in 
Isbrandtsen, because of the Court’s confusing interpretation of sec- 
tion 14 Third, that in deciding whether the prescribed policies 
are called for by the statute, the courts are giving due weight to 
the findings of the Board and according due respect to its admin- 
istrative judgment. 
[To Be CoNncLuDeED] 





It is of interest that Profs. Emory R. Johnson and Grover H. Huebner, both 
of whom were consultants to and draftsmen for the Alexander Committee, 
assumed in their book, PRINCIPLES OF OCEAN TRANSPORTATION 288-89 (1918), that 
the dual rate system was not outlawed by the 1916 act, though the use of the 
system to prefer large over small shippers was prohibited. 




















Comment 


WISCONSIN’S WATER DIVERSION LAW: A STUDY 
OF ADMINISTRATIVE CASE LAW* 


In 1942 the Wisconsin Law Review published a comprehensive 
study of the operation of the Wisconsin Department of Securities. 
One of the primary objects of that study was to “derive, from an 
examination of particulars, sounder generalizations about the na- 
ture of the administrative process and its role in our democracy.”? 

The present research has been guided by that earlier analysis. 
The first purpose is to assist the bar by describing in detail the 
operation of Wisconsin’s statutory permit system for the diversion 
of water. The second purpose is to present the substantive case 
law developed by an administrative agency, the Public Service 
Commission. The study is pertinent not only because of the many 
controversies over water use today, but also because of the growing 
interest (and concern by many) over the ever increasing role of 
state government insofar as it involves contact with and restraint 
of the individual. 


THE REGULATION OF WATER USE 
Introduction 
The Water Controversy 


It is the rare individual who has remained oblivious to the 
existent conflicts and controversies over the use or misuse of water. 
Continual reporting and editorial hypothesizing appears in both 
local newspapers and national magazines focusing attention on 
the overall issue. Awareness and realization of the many problems 
involved in water conservation and regulation are not new. Since 
there is, however, a large gap between general desiderata and work- 
able methodology, specific problem analysis is overdue. 

Federal, state, and local agencies are currently engaged in exten- 





* The research for this Comment was done under contract with the U.S. 
Department of Agriculture. The assistance of Professor J. H. Beuscher, Law 
School, University of Wisconsin, and Harold H. Ellis, Farm Economics Research 
Division, Agricultural Research Service is gratefully acknowledged. The views 
expressed in this Comment are those of the author and do not necessarily 
represent the views of the U.S. Department of Agriculture. 

1Garrison, The Regulation of Securities in Wisconsin: A Study of the 
Administrative Process, 1942 Wis. L. Rev. 449, 451. 
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sive studies aimed toward some workable approaches to efficient 
water utilization. An intelligent solution demands coordinated, 
detailed research into all of the aspects of water supply and use. 
The multitudinous considerations are, in part, legal, geological, 
economic, social, and political (if even these can be separated). 
Several essays dealing with Wisconsin water law have recently 
appeared in the Wisconsin Law Review.2 These articles present 
the historical development of water law, analyze the many antiqui- 
ties and inadequacies of certain phases of Wisconsin water law and 
describe proposed revisions. 

The Hydrologic Cycle and the Law 


A very definite dichotomy exists between legal outlook and geo- 
logical findings regarding the hydrologic cycle. The geologist re- 
gards virtually all existing water as part of an endless cycle,’ 
whereas the lawyer regards water from the standpoint of where it 
happens to be at any given moment.* At common law the rules 
governing underground water were separate and distinct from those 
rules governing water flowing above the surface in watercourses, 
and the distinction remains today in the administrative law of 
water use regulation in Wisconsin. One statute provides that a 





*Kanneberg, Wisconsin Law of Waters, 1946 Wis. L. Rev. 345; Coates, 
Present and Proposed Legal Control of Water Resources in Wisconsin, 1953 
Wis. L. REv. 256; Waite, Public Rights to Use and Have Access to Navigable 
Waters, 1958 Wis. L. Rev. 335; Waite, The Dilemma of Water Recreation and 
a Suggested Solution, 1958 Wis. L. Rev. 542; Comment, The Law of Under- 
ground Water; A Half Century of Huber v. Merkel, 1953 Wis. L. Rev. 491; 
Comment, Wisconsin Ground Water Law—A New Era, 1957 Wis. L. REv. 309. 

*“Practically all the water running on the surface of the land has at one 
time fallen from the atmosphere; a minor portion is added by volcanic erup- 
tions which bring some water from the ~ interior. The water which falls 
onto the earth as precipitation is a part of an endless cycle. It came from 
the clouds, which are formed by condensation of water vapor in the cooler 
temperatures of the upper air, and the water vapor was derived by evaporation 
from the earth’s surface. Naturally, evaporation is greatest from the oceans, 
which cover three-fourths of the globe, but water is constantly being evaporated 
also from rivers, lakes, swamps, plants, from the soil and rocks, and from snow 
and ice. . . . Precipitation upon reaching the earth’s surface follows three paths. 
Some of it evaporates, some enters the soil and becomes ground water, and the 
remainder joins the surface run-off.” LANDES & HUssEY, GEOLOGY AND MAN 
33-84 (1948). 

*“Physical scientists have often, and rightly, criticized our law of water 
use on the ground that the law is divided, classified and administered in ways 
that do violence to those basic facts of nature usually referred to as the hydro- 
logic cycle. . . . In nature, there is an inseparable relationship between all 
water, whether in the atmosphere, on the earth’s surface, or under the earth’s 
surface. In sharp contrast, rules of water law are made to depend on where 
the water happens momentarily to be. Thus, in Wisconsin our water law is 
classified as . . . the law of ground water. ... the law of diffused surface water. 
. . « [and] the law of water in watercourses. . . .” Beuscher, Wisconsin Law 
of Water Use Today, p. 1, WATER RESOURCES COMMITTEE OF WISCONSIN LEGISLA- 
Tive CounciL, January 28, 1958. 
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permit must be obtained from the Public Service Commission for 
the diversion of water from a stream.’ Under a separate statute a 
permit must be obtained from the state Board of Health for the 
withdrawal of underground water, if over a specified amount.® 
There is no coordination between the two agencies in the adminis- 
tration of their respective permit systems. In the face of modern, 
geological knowledge no valid reason exists, neither substantive 
nor procedural, for the failure to coordinate the entire area of 
water use regulation by the state, if not to unite such regulation 
into one permit system administered by one central agency. 

One of the troublesome areas confronting the Wisconsin Water 
Resources Committee concerns the utilization of water flowing 
down the beds of rivers and streams.’ Statutory power has been 
delegated generally to the Public Service Commission “to regulate 
and control the level and flow of water in all navigable waters 

."8 The specific intent of this Comment is to present an 
objective, detailed analysis of the commission’s administration of 
one phase of its broad, statutory power, namely, the authority to 
grant or deny permits for the withdrawal of water from a stream 
(which may be, apparently, non-navigable as well as navigable) 
for the purpose of agriculture or irrigation.° 


The Importance of Irrigation 


Water flowing in rivers and streams has been a source of power 
for man throughout history. Rivers have been a mode of trans- 
portation for men and goods as well as a recreational source. Many 
areas depend upon rivers for municipal and industrial water sup- 
plies and for the disposal of human and industrial waste. Since the 
era of the earliest inhabitants along the Nile man has diverted river 
water for use in irrigation.’° 





® Wis. Stat. § 31.14 (1957). 

* Wis. STAT. §§ 144.03 (6)—(8) (1957). 

*“The decision that will require the wisdom of King Solomon concerns 
the feud between fishermen and farmers who say they must have water to 
survive. . . . Creeks and small lakes are worth more as scenic sites and recrea- 
tion spots than as a water supply for farm crops, sportsmen vow. We're using 
only surplus water and cannot compete with farms in other states unless we 
do, farmers claim.” French, Revising Water Laws Poses Many Problems, The 
Milwaukee Journal, March 16, 1958, pt. I, p. 26, col. 1. 

* Wis. STAT. ere (1957). 

° Wis. STAT. ; $1.14 (1957). 

*“Trrigation has gained prominence in the United States since World War 
II. In the eastern part it developed primarily as a supplemental operation, but 
it is gradually being adopted as a regular practice by many farm operators who 
are striving for maximum production. . . . In Illinois the use of irrigation was 
spurred on by the drought in 1952—1955 that affected crop production in 
most sections of the state during at least part of that period. Other factors 
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Mr. Hubert Wheeler, a member of the Wisconsin Conservation 
Department, has stated: 


ge of farm crops has taken place for centuries in cer- 
tain dry climates of the world. Gradually this practice has 
spread and at present irrigation is a common practice in certain 
parts of Wisconsin. This increase in irrigation is based on 
several factors. As modern machinery replaced older farming 
methods, farms tended to become larger. With larger farms, 
more capital investments could be made. In relatively level 
sandy portions of the state well suited to potato culture, capital 
investments included irrigation systems. Artificial showers at 
the proper time greatly increased the potato crops. 

Several different methods of obtaining water are used by 
irrigators. In some areas where ground water can be found at 
a shallow depth, a series of wells is driven which provides 
ample water. A variation of this method is the construction 
of a pit which collects ground water through lateral movements 
of water in the soil. A third method of obtaining water is to 
pump directly from a lake or stream." 


The majority of water diversion permits issued by the Public 
Service Commission have been for the irrigation of potatoes. The 
additional water furnished by irrigation has substantially improved 
both the quality and quantity of the potato crop in Wisconsin.” 
Potato farming in the state has become an extensive business enter- 
prise, with operators far better able to meet the costs of irrigation 
from surface sources than is the general farmer. The following 
chart, based upon applications to the commission, indicates gener- 
ally the various crops and purposes for which irrigation has been 
desired: 





contributing to the increase in interest were (1) new and better irrigation 
equipment and an active effort to sell it; (2) recognition of the limitation 
placed on production by an inadequate supply of water in spite of improve- 
ments in varieties, fertilizers, and insect and weed control measures; (3) the 
desire to increase production on a given acreage of land; and (4) the interest 
in specialty crops.” PROCEEDINGS OF IRRIGATION CLINIC (Conducted by Depart- 
ment of Agricultural Engineering, University of Illinois, March, 1957). 

™ Wheeler, Water Diversion for Agricultural Irrigation, Wis. CONSERVATION 
BuLL., Vol. 22, No. 8, pp. 23-25 (August 1957). 

"“The University is conducting a number of research studies on effect of 
water on plants, particularly on Plainfield sand at the Hancock Branch Station. 
These studies indicate that there is a very substantial increase in production 
from the use of water in conjunction with the proper fertilization and other 
practices. The increases are of the magnitude of 100 bushel of corn per acre; 
30 bushel of corn before irrigation; 130 bushel afterwards.” Penn, Agriculture’s 
Need for Water (Natural Resources Committee Seminar on Water, May 10, 
1955). 
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Number of Crop or 
Applications Other Purpose 
63 Potatoes 
26 Truck and General Farming 


(Cucumbers, Beans, Onions, Peas, To- 
matoes, Pickles, Peppers, Cabbage, 
Lima Beans, Red Beets, Soy Beans) 

15 Strawberries and/or Raspberries 

15 Corn 

Garden and Lawn 

Hay, Oats, Alfalfa 

Horseradish 

Fruit Orchards 

(Plums, Pears, Cherries, Apples) 

Cranberries 

Gladioli Bulbs 

Tree Nursery 

Conifer Nursery 

Wash Potatoes 


Co Go mh DH 


a | 


Many of the applications are, of course, for the irrigation of 
more than one crop or for more than one purpose. Potatoes, for 
example, are generally grown on a rotation basis, that is, one year 
potatoes are grown, another year corn, and in the third year clover 
or grain. The above chart is only an approximation based upon 
the individual specification when given. 


The Right to Use Water for Irrigation 


In Wisconsin the use of water flowing in watercourses is governed 
by the doctrine of riparian rights.1* Land abutting or belonging 
to the bank of a river, stream or lake is riparian land, and the one 
who owns such land is deemed a riparian proprietor. The essence 
of the doctrine is the riparian owner’s right to make reasonable 
use of the water flowing by or through his land.** The Wisconsin 


Supreme Court states: 





*“Tt is commonly assumed that the doctrine of riparian rights came to us 
from England. This is not true. It comes actually from the French Code 
Napoleon. It was first brought into American law in the early 1800’s by Mr. 
Justice Story in Tyler v. Wilkinson, 4 Mason 397 (1827).” Beuscher, op. cit. 
supra note 4, at 17. 

_*“But the right to detain for a time, as well as every other right which 
a Tiparian owner acquires, as such, to the waters of the stream flowing through 
or by his land, is restricted always to that which is a reasonable detention or a 
reasonable use, and these terms are to be measured and determined by the 
extent and capacity of the stream, the uses to which it is and has been put, 
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It is not within the power of the state to deprive the owner 
of submerged land of the right to make use of the water which 
passes over his land, or to grant the use of it to a nonriparian. 
The riparian’s exclusive right to use the water arises directly 
from the fact that nonriparians have no access to the stream 
without trespass upon riparian lands.** 


The Wisconsin courts have specifically recognized irrigation as 
a reasonable use. The courts have never, however, specifically 
defined the area of land on which irrigation is permitted. The 
permit statute to be discussed, therefore, is a control imposed upon 
the exercise of an expressly recognized common law right. 


The Background of the Permit System 
Generally 


Early in the 1930’s Wisconsin underwent a period of sub-normal 
precipitation causing a substantial lowering of lake levels in the 
northern portion of the state.* The legislature created section 
31.14 by chapter 287, Laws of 1935, providing for the diversion of 
water from watercourses to different watersheds for the restoration 


of the normal lake and stream levels. 
Subsections (1), (2), and (3) of section 31.14 read as follows: 


(1) It shall be lawful to temporarily divert the surplus 
water of any stream for the ps gv of bringing back or main- 
taining the normal level of any navigable lake or for main- 
taining the normal flow of water in any navigable stream, 
regardless of whether such navigable lake or stream is located 
within the water shed of the stream from which the surplus 
water is diverted, and water other than surplus water may be 
diverted with the consent of riparian owners damaged thereby 
for the purpose of agriculture or irrigation but no water shall 
be so diverted to the injury of public rights in the stream or to 
the injury of any riparians located on the stream, unless such 
riparians shall consent thereto. 

(2) Surplus water as used in this section means any water 
of a stream which is not being beneficially used. 

(3) The public service commission may determine how 
much of the flowing water at any point in a stream is surplus 
water. 


Pursuant to the provisions of the first portion of subsection (1) 





and the rights that other riparian owners on the same stream also have. There 
can be no absolute or fixed standard for the measure of such relative rights.” 
Apfelbacher v. State, 167 Wis. 233, 239, 167 N.W. 244, 245 (1918). 

* Munninghoff v. Wisconsin Conservation Comm’n, 255 Wis. 252, 259, 38 
N.W.2d 712, 715 (1949). 

* Talk by George P. Steinmetz, Water Management Conference, January 
11, 1957, p. 7. 
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of the statute the Public Service Commission has granted several 
permits for the diversion of water to restore lake levels.1*7 Despite 
the fact that the statute was enacted in 1935 it was not until 1949 
that the first permit was issued to divert water for purposes of 
agriculture or irrigation.’* Obviously this does not mean that only 
one farmer was diverting water from a stream as of 1949, for 
farmers had been diverting substantial quantities of water prior to 
the 1935 statute. 

As of August 15, 1958, the Public Service Commission had con- 
sidered 138 formal applications for irrigation diversions.’ Of this 





% Kanneberg, Wisconsin Law of Waters, 1946 Wis. L. Rev. 345, 373-74. 

**“It was even more strange to discover that this constituted the only 
application that had been made. The record of one application and one 
permit belied the interest of Wisconsin farmers in the use of water for irriga- 
tion. A search of correspondence directed to the Public Service Commission 
revealed thirty-five requests for information regarding water rights for irriga- 
tion and eleven complaints against present irrigators. The replies of the Com- 
mission helped to explain in part the absence of more applications. The usual 
reply consisted of a reference to the requirements of Section 31.14, a statement 
that permits were generally hard to obtain, and then, without apparent in- 
consistency, a reference to the common law rights of a riparian owner. That 
the effect or validity of the statute was not clear to the Commission was evi- 
denced by the replies. That it was not clear to practicing attorneys was evi- 
denced by their inquiries among the correspondence. In any event the act was 
not encouraging any consumptive use.” Coates, Present and Proposed Legal 
Control of Water Resources in Wisconsin, 1953 Wis. L. REv. 256, 258. 

* Brief mention should be made at this point of the as system ad- 
ministered by the state Board of Health under sections 144.03 (6)— (8) of. the 
Wisconsin Statutes. The high capacity well law requires that a permit be 
obtained before installation of a well or pump having a capacity in excess of 
100,000 gallons per day (70 gallons <i minute). Public hearings are not pro- 
vided for by the statute and the only concern of the board’s engineers in re- 
viewing an application for high capacity well installation is whether or not 
the proposed installation will reduce the availability of water to any public 
utility water supply. The following chart indicates the incidence of permits 
granted for the purposes of irrigation as of py 15, 1958: 


Year Permits ear Permits 
Issued Issued 
1945 1 1952 3 
1946 2 1953 7 
1947 6 1954 7 
1948 5 1955 8 
1949 3 1956 4 
1950 7 1957 14 
1951 1 1958 77 
Total 145 


In a letter dated June 23, 1958, from the Board of Health to the Executive 
wr. of the Legislative Council, the board reported: 
“The increase in irrigation requests in late 1957 and during 1958 thus 
far is believed to be due to several reasons. For one thing it is believed 
that the increase in part is due to the dry late summer of 1957 and 
spring of 1958 which resulted in lowering of water levels in pits, thereby 
increasing maintenance costs as well as posing a water deficiency. It is 
also believed that increases in acreage in some cases have rendered the 
location of the pits less convenient for use. It is also believed that pos- 
sibly owners are anticipating a change in the ground water law, possibly 
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total, 22 permits have been denied, 10 have been withdrawn and 
106 have been granted. The following chart shows the incidence 
of formal applications: 


Permits Permits Applications 


Year Issued Denied Withdrawn 
1949 1 0 0 
1950 0 0 0 
1951 $ 3 0 
1952 0 0 0 
1953 2 0 0 
1954 6 0 0 
1955 5 0 0 
1956 23 6 4 
1957 40 4 6 
1958 (August 15) 26 9 11 Pending 


1011 Pending 


nN 
nN 


106 


Mr. George P. Steinmetz, Chairman of the Public Service Com- 
mission, observed: 


Some farmers, apparently unaware of the provisions of section 
31.14 Statutes commenced irrigation and, in certain cases, used 
water to such an extent that complaints from other riparian 
owners and from the public generally resulted. Thereafter 
applications for authority to divert water for irrigation came 
to the commission more frequently.” 


Some Problems of Statutory Interpretation 


Notwithstanding the title of the statute section, “diversion of 
surplus water,” the permit system insofar as irrigation is concerned 
has nothing to do with surplus water. The statute specifically states 
that water other than surplus water may be diverted for purposes 
of agriculture or irrigation. The commission’s interpretation, how- 
ever, is that all permit applications are considered to relate to 
diversions of water from streams during periods of relatively low 
flow and that all of the water, therefore, is water other than surplus 
water. Subsections (2) and (3) thus have no relationship to the 
irrigation permit system under the commission interpretation and 





to the Prior Appropriation Doctrine, and therefore are trying to establish 
a water use so as to be able to establish a future right.” 


*” Talk by Steinmetz, op. cit. supra note 16, at 8. 














March] COMMENTS 287 


the problems of defining “beneficially used” and “surplus water” 
do not arise.?* 

The problem is not so easily solved, however, because of the 
inconsistencies posed by the wording of subsections (8) and (9).?? 
It could logically be said that subsection (8) is intentionally and 
clearly divided to coincide with the divisions of subsection (1). 
Upon this interpretation the “if not surplus water” clause of sub- 
section (8) comfortably matches the “other than surplus water” 
clause of subsection (1). One might then assume that the internal 
arrangement of subsection (9) similarly coincides with subsection 
(1). The difficulty with this latter assumption is that subsection 
(9) specifically states “to the end that only surplus water be di- 
verted” with the non-surplus water clause being an apparent 
exception for the unusual case situation. 

Consideration of the other subsections of section 31.14 places 
these apparent inconsistencies in more acute focus. It has already 
been mentioned thai subsections (2) and (3) are meaningless under 
the present interpretation insofar as irrigation is concerned. Sub- 
section (4) sets forth the initial procedure for filing applications.** 





*% Section 31.14 (1) deals with the diversion of water from any “stream”— 
it does not provide for permits for the diversion of water from lakes as such. 
Under section 31.02(1) (1957) the commission is, however, “empowered to 
regulate and control the level and flow of water in all navigable waters . . . 
and may by order fix a level for any body of navigable water below which the 
same shall not be lowered ... .” The Attorney General has stated: 
“The pumping of water from a lake which results in reducing the flow 
in its outlet streams does constitute a diversion from the outlet stream. 
Such artificial draining of the lake deprives the owners along the stream 
of their rights to the flow of the water and its diminution in flow is 
unreasonable and improper as if the diversion were a direct one.” 

39 Ops. Wis. Att'y. GEN. 564, 568 (1950). 

* Wis. STAT. § 31.14 (1957) reads in part: 

“ (8) [I]f it shall appear that the water to be diverted is surplus water, 
or if not surplus water the riparians injured by such diversion have 
consented thereto, the commission shall so find and a permit for the 
diversion of such water shall issue. 

“(9) The quantity of water to be taken and the time or times when it 
may be taken shall be under the control of the commission, to the end 
that only surplus water be diverted from its natural channel, and that 
when any water in a stream ceases to be surplus water, the diversion of 
such water shall cease excepi that the commission may permit the diver- 
sion of other than surplus water with the consent of the riparian owners 
damaged thereby.” 

* Wis. Stat. § 31.14(4) (1957) reads: 

“Before any water may be diverted for the purposes set forth in subsec- 
tion (1), the applicant shall file an application with the public service 
commission setting forth the name and post-office address of the ap- 
plicant, the name of the stream, the point in the same from which it is 
pro’ to divert the surplus water, the name of the navigable lake or 
navigable stream or lands to which such water is to be diverted, the 
location and description of the canal, tunnel or pipes and other works 
through which the water is to be diverted, the amount of water to be 
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Reference is made therein to all of the purposes set forth in sub- 
section (1), but the sole manner of diversion subsequently referred 
to relates only to surplus water. The wording of subsection (5) is 
perhaps sufficiently broad to sustain the interpretation of applica- 
bility both to the diversion of water for the restoration of normal 
lake and stream levels as well as for diversion for irrigation.** The 
applicability of such a clause as “the course of the proposed diver- 
sion canal” to any prospective irrigation of farmlands is, however, 
extremely questionable. It is also questionable whether irrigation 
of crops, which may be done ad infinitum so long as the land 
remains productive, and even then perhaps only in periods of 
insufficient rainfall, may properly be termed a “completed project.” 
By the same token the wording of subsection (6) hardly seems 
appropriate to the consideration of an individualized irrigation 
operation but quite apropos to a diversion for the restoration of 
lake and stream levels.** 

Subsection (7) requires that the applicant mail a copy of the 
notice of hearing (which date is set by the commission) “to every 
person upon whose land any part of the canal or other structures 
will be located.” Mention must be made at this point of the partial 
effect of the statute upon the common law doctrine of riparian 
proprietorship. In 1950 the Attorney General issued an opinion 
at the request of the Public Service Commission concerning the 
administration of section 31.14.2° The commission is guided by 
that opinion alone. The Attorney General said: 


Since the statute says nothing in respect to the issuance of per- 
mits to nonriparian owners it must be assumed that the com- 
mon law applies. . . . In Wisconsin in the recent cast of 
Munnin hoff v. Conservation Comm., 255 Wis. 252, the court 
specifically ruled that nonriparians did not have a right to the 





diverted, the periods of time when it is proposed to divert such water, 
and the time required for the completion of the canal and other struc- 
tures necessary for the completed project, which shall not be greater 
than two years from the filing of the application.” 

* Wis. Stat. § 31.14(5) (1957) reads: 
“A map shall accompany the application on a scale of not less than 
four inches to the mile, showing the land topography and the course of 
the proposed diversion canal and other works, and the ownership of all 
lands upon which will be located the canal and all other works for the 
completed project.” 

* Wis. Stat. § 31.14(6) (1957) reads: 
“Plans in duplicate showing cross sections and profiles for the canal, 
showing all tunnels, pipes or other diversion works, the dam and control 
works at the point of diversion and at the point of discharge, must ac- 
company the application. The commission may also require such other 
additional information as may be pertinent.” 

* 39 Ops. Wis. ATr’y Gen. 564 (1950). 
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use of water other than for navigation and its incidents.*" 


Under the common law doctrine a riparian owner is one whose 
land abuts or adjoins the watercourse.** Modifications of this defi- 
nition which have been made by the Public Service Commission 
in the administration of the statute, not strictly pertinent here, will 
be discussed later. The point being made is that subsection (7) 
can in no way apply to irrigation diversion permits. According to 
the common law, the opinion of the Attorney General, and the 
commission administration of the statute, the only individual who 
may legally divert water for irrigation is a riparian owner. 

Cursory examination of subsections (11) and (12) in light of this 
analysis readily indicates that they in no way pertain to irrigation 
diversions.”® Subsection (13) specifically addresses itself to a sepa- 
rate problem® and subsection (14) deals with the provisions for 
judicial review. 

The primary purpose of the statute was, as stated earlier, to 
provide a remedy for the subnormal lake and stream levels caused 
by the dry spell in the early 1930’s (which situation was resolved 
long ago), and the current incidence of such requests is negligible. 
Only three subsections of the statute then, (1), (8), and (9), allow 
any reasonable inference of legislative intent to simultaneously 
create a permit system for a consumptive use of water, and the 
reasonableness of this inference is highly debatable. The late 
Adolph Kanneberg, former counsel and member of the Public 
Service Commission in 1935, stated: 

The act provides that water other than surplus water may be 

diverted with the consent of the riparians affected thereby. 

This provision was inserted in the interest of the cranberry 

growers who use _~ volumes of water for such purposes as 

to ward off frost, to kill insects and weeds by flooding, and to 


"Id. at 567-68. 

* Munninghoff v. Wisconsin Conservation Comm'n, 255 Wis. 252, 38 
N.W.2d 712 (1949). 

* Wis. Stat. § 31.14 (1957) reads in part: 

“(11) Any person having received a permit to divert water under the 
provisions of this section may construct upon the land of another the 
canal and other works authorized by the permit after the damage which 
will be sustained by the owner or owners of such land has been satisfied, 
or has been determined in the manner provided for in chapter 32, and 
after the final sum so determined and all costs have been paid to the 
person or persons entitled thereto or to the clerk of the circuit court 
on their account. 

“(12) After the application under the provisions of this section has 
been filed with the public service commission the applicant may enter 
any land through which it is proposed to divert the water for the purposes 
of making any surveys required for drafting the plans for the project.” 

The section pertains to raising the water elevation of any navigable 
stream or lake. 
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flood the field to float the berries and thereby lessen the burden 
of harvesting the berries, etc. Even before the enactment of 
section 31.14, cranberry growers constructed a canal 20 miles 
long from the Wisconsin River at Wisconsin Rapids to the 
headwaters of Cranberry Creek in the town of Cranmoor. After 
serving the cranberry fields of the various growers, the water 
eventually discharged into the Yellow River.** 


A large and important area of statutory regulation, in the form 
of the present permit system for irrigation diversions, has, of course, 
grown out of the three clauses of section 31.14 mentioned above. 
The question herein raised does not relate to the value, necessity, 
or present interpretation of the statute, but rather, in view of the 
constantly increasing demands upon Wisconsin's waters,** to the 
deficiency of the statute insofar as specificity, clarity, and logical 
workability are concerned.** 


THE ADMINISTRATIVE CASE LAw 
Procedural Divisions 
Notification Requirements 


Before any water can be diverted from a stream for the purpose 
of “agriculture or irrigation,”** a permit must be obtained from 
the Public Service Commission. The procedure by which the 
applicant shall file with the commission is defined by the statute.** 
A cursory examination of the filing and notification sections of 
the statute indicates that the requirements are simple to understand 
and fulfill. Minor discrepancies and deficiencies of requisite data 
are easily corrected by subsequent correspondence between the 





* Kanneberg, supra note 17, at 373. 

=“Water not only is imperative for rapidly growing populations, but it 
is our greatest attraction for new and expanding manufacturing industries, our 
most valuable recreational asset and a new hope for increased agricultural pro- 
duction. In the field of agricultural irrigation, it is estimated that approximate- 
ly 700 Wisconsin farms were using this practice in 1956—an increase of about 
90% from 1950. Continuing expansion at this rate would certainly create new 

roblems, for agricultural irrigation is a consumptive use of water while manu- 
acturing, domestic, and recreational uses are essentially non-consumptive in 
character in that rag return the water to the same watershed. Also, agricultural 
irrigation demands for water are greatest in times of drought when the levels 
of ground and surface waters are lowest.” Statements prepared by Walter Scott 
on Wisconsin Water Resource Problems (League of Women Voters of Madison 
Program, Radio Station WHA, December 11, 1957). 

*% The 1957 amendments (Wis. Laws 1957, ch. 436) indicate at least 
temporary legislative acceptance of the interpretation which considers the 
statute as prescribing the present irrigation permit system. 

“Many agricultural uses, as for example the watering of stock, could 
perhaps be brought within the permit system. The commission, however, has 
construed the statute as applying only to irrigation. 

* wis. Stat. § 31.14(4)-(6) (1957). 
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commission and the applicant. The costs of publication and notice 
are borne by the applicant. Before the commission will acknowl- 
edge jurisdiction it demands a strict compliance with the statutory 
provisions for filing and notice. 

Notices of the hearing are sent by the applicant to all riparians 
and owners of dams downstream to the confluence of the stream 
with one of larger size where the stream loses its identity. Notices 
are sent by the commission to the following in accordance with 
the statute: 

. . « the clerk of the town, village or city and county in which 

the diversion will take place, the clerk of the town next down- 

stream and the clerk of any village or city through which 
the stream runs and which is adjacent to said municipalities in 

which the diversion takes place, and by posting the notice in 5 

public places in each of said towns, villages or cities.°¢ 

Literal compliance with the notice requirements of subsection 
(7) as pertains to other riparians is not always necessary. In certain 
cases this would require the applicant to notify quite a large num- 
ber of property owners. The commission has stated that in the 
event the applicant elects not to serve these property owners with 
individual notice he must be prepared at the hearings to prove that 
no damage will be incurred by them due to the proposed diversion 
of water. 


Public Hearings 


Subsection (7) also requires that “on receipt of the application, 
the commission shall set the application for a public hearing... .” 
A representative of the Engineering Department of the Public 
Service Commission and a representative of the Wisconsin Con- 
servation Department are present at every hearing. In the indi- 
vidual case representatives of the following parties or groups may 
also be present: (a) Other riparians on the stream; (b) Wisconsin 
Committee on Water Polution (state Board of Health); (c) Izaak 
Walton League, sportsmen’s clubs and other private conservation 
associations; (d) local officials; (e) operators of dams downstream; 
(f) industries using the stream water. 

The appearances, including those of the various state agencies, 
may be either in interest, in support, or in opposition. As is the 
case with the applicants, these groups are often represented at the 
hearing by attorneys.*? The commission’s interpretation of sub- 





“Wis. Stat. § 31.14(7) (1957). : 
*In 132 cases studied approximately 70 applicants appeared at the hear- 
ings represented by their attorneys. 
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section (7) is that any party interested in or affected by the pro- 
posed diversion has the right to appear and be heard. 


Some Administrative Interpretations of the Riparian Doctrine 
Riparian Ownership 


A permit can be issued only to an applicant who is a riparian 
owner or a lessee of riparian lands.** For example, in May 1958, 
application was filed to divert water from Duck Creek in Brown 
County.*® The land proposed to be irrigated was adjacent to the 
stream and being farmed by the applicant pursuant to a verbal 
lease with the owner. The parol agreement ran for four years with 
an option to renew. The commission denied a permit, stating 
that “the applicant . . . is neither an owner nor lessee of riparian 
lands. He is not a lessee because his arrangement with the owner 
is not in writing as required by section 240.08, Statutes.” 

It is interesting to note, as pertinent to the pre-hearing procedural 
steps to be followed in obtaining a permit, that the statute is silent 
as to the burden of proving riparian status. Subsection (5) simply 
requires a map showing “the ownership of all lands upon which will 
be located the canal and all works for the completed project.” 
Postponing for the moment a discussion of the commission’s defi- 
nition of riparian land, it is sufficient to note here that the initial 
burden has been placed upon the applicant. The commission has 
taken the position that it is necessary to determine the riparian 
lands in every application and that the only way in which this can 
be done is by an abstract of title furnished by the applicant. The 
commission has also stated, however, that while abstracts are satis- 
factory it prefers not to accept them. It would rather have the 
abstract office or the applicant’s attorney examine the abstract and 
submit a statement that the entire holding is riparian. 


Riparian and Contiguous Land Restriction 


The first major factor to be established at the hearing is the 
riparian status of the applicant’s land. Prior to the 1957 amend- 
ment to subsection (8),*° the commission’s strict policy required that 





* Oakey, Water Laws Administered by The Public Service Commission 
of Wisconsin, p. 7, WATER RESOURCES COMMITTEE OF WISCONSIN LEGISLATIVE 
CounciL, January 28, 1958. 

on et 2-WP-1281, July 1, 1958. Docket citation, as hereinafter used, 
refers to files maintained by the Public Service Commission containing appli- 
cations, maps, reports of hearings, and formal findings of fact and law. 

Wis. Laws 1957, ch. 436 reads in part: 

“Until January 1, 1959, when it is determined that a riparian is author- 
ized to withdraw a stated flow of water, he may use that water on any 
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a permit to use water for purposes of irrigation be confined to land 
which is riparian to the stream from which water is to be taken. 
The commission’s definition of riparian land is land adjacent to a 
stream or included in a single block or parcel, part of which is 
adjacent to the stream and all of which has come down to the 
present owner as a unit in an uninterrupted chain of title from 
the original government patent.*t This narrow interpretation of 
riparian land is known as the “source of title” test under which 
riparian rights may be “forever destroyed by . . . sale and can 
never be re-established through reacquisition.’*? An alternative 
interpretation is the “unity of ownership” test under which all 
lots actually touching on a watercourse as well as those contiguous 
thereto and owned by the same owner are considered riparian, but 
the commission has chosen not to apply this test. 

The commission’s definition of riparian land was not changed 
by the 1957 amendment. The initial determination of the quantity 
of water which the applicant may divert is based upon the tillable 
or irrigable riparian lands under the source of title test. Chapter 
436 becomes of effect only after the diversionary amount has been 
set based upon the strict riparian definition. It simply means that 
the irrigator may apply the given amount of water to lands which 
are contiguous to those riparian lands upon which the quantity 
was based. The provision is of substantial importance, however, 
to the farmer operating on a crop rotation basis. The potato 
grower, for example, planting his potato crop every third or fourth 
year, may be more concerned about the right to apply water to 
different land areas than he is about increasing his total water 
allocation. 

An example should clarify the effect of the 1957 amendment. 
Application was filed for a permit to divert water from the Chip- 





other land contiguous to his riparian land, but he may not withdraw 
more water than he did prior to this amendment (1957). If the public 
service commission in consultation with the conservation commission, 
upon investigation, finds that the withdrawal is detrimental to other 
riparians or to the stream or lake the public service commission shall 
revoke and withdraw the permit.” 

““The definition of riparian lands which has been used for some time by 
the Public Service Commission without challenge in the courts is substantially 
as follows: Riparian lands are those governmental descriptions, either lots or 
forty-acre tracts, which contact water or which constitute a larger assembly of 

subdivisions, some portion of which is in contact with water and which 
have come down to present ownership in an uninterrupted chain of title 
from the original governmental patent.” Oakcy, Public Service Commission 
Activities Under the Present Water Law, pp. 2-3, SUBCOMMITTEE ON WATER 
Use LEGISLATION, April 12, 1957. 

“ Beuscher, op. cit. supra note 4, at 22. 
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pewa River in Chippewa County to irrigate 14 acres of farmland.* 
Block A of the applicant’s land was adjacent to the river and con- 
sisted of 1.4 acres of nontillable land. Block B contained 14 acres 
of tillable land but neither abutted the river nor was it part of a 
single tract conveyed by mesne conveyances as a single unit from 
the time of government patent to present ownership. The com- 
mission denied a permit, stating: 
That all of the requirements for issuance of a permit for 
diversion of water . . . have not been met and that since the 
land in Block A is not tillable and hence will not be irrigated 
applicant is not entitled to such permit. Section 31.14 (8) as 
amended by Chapter 436 does not give applicant the right to 


a permit to irrigate land in Block B since a permit must be 
first obtained before that subsection as amended becomes 


operative. 
Surplus Water and the Consent of Injured Riparians 


The commission generally considers the primary issues involved 
in considering an application as follows: 


. . . whether the water proposed to be diverted is surplus 
water, and if it is not, whether riparians injured by such 
diversion have consented thereto; also the question whether 
such diversion will injure public rights, and if the permit 
is granted, what quantity of water may properly be diverted, 
and the times of such diversion.* 

The preceding statement of issues calls attention to the problem 
of interpreting riparian consent. Subsections (1), (8), and (9) all 
provide in substance that a permit cannot be issued for the diver- 
sion of other than surplus water without the consent of other 
riparians on the stream injured or damaged thereby. The wording 
arrangement in each of the clauses seems to indicate or assume that 
any diversion of other than surplus water constitutes injury or 
damage per se. Since the commission regards every case as a diver- 
sion of water other than surplus water, the logical conclusion would 
appear to be that all riparians on the same stream must render 
consent to the proposed diversion. Such, however, is not the case. 
The following statement has provided the basis for the commission’s 
interpretation that the issue of riparian damage is relative rather 
than absolute and must therefore be ascertained in each individual 


case: 
The common law rule is that a riparian owner is entitled to 





“Docket 2-WP-1235, June 3, 1958. 
*“ Docket 2-WP-1144, March 19, 1957. 
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the flow of a stream in its natural course and in its natural 
condition in respect to both volume and purity except as 
affected by reasonable use of other proprietors. Thus no ripa- 
rian owner has an absolute right to the flow of all the water 
in its natural state but instead his right is limited by the right 
of the upper owner to make a reasonable use . . . . It would 
seem then that any use which the public service commission 
might authorize to a riparian owners must be reasonable 
in relation to the needs of the lower owner. No rule can be 
laid down as to what is a reasonable use. In reaching a decision 
on this issue courts have held it proper to consider the use 
intended, its extent, duration, necessity and application, the 
size of the stream and its velocity of current, the nature of the 
banks and the type of soil, the importance and necessity of 
the use claimed by one party and extent of injury caused by 
it to another, climatic conditions, uses and customs of the 
locality, convenience in doing business and the public 
necessity .... 


The riparians involved are “any riparians located on the 
stream” who are damaged. This would appear to mean those 
along the entire length of the stream below the proposed 
diversion and to such a point where the stream flows into a 
larger stream and loses its identity.* 


In an early hearing the commission specifically stated that before 
a permit can be issued the record must establish that all injured 
riparian owners, if any, have consented thereto.*® It was further 
said that the burden of proof on this issue is with the applicant. 
The failure of a riparian owner to appear at the hearing in response 
to a direct or published notice would neither establish the lack of 
injury nor establish consent. In practice, however, the only real 
burden on the applicant is that of giving notice.** By detailed 
questioning at the hearing the examiners ascertain all of the perti- 
nent facts of the proposed diversion, but either the Engineering 
Department of the commission or the Conservation Department 
furnish the factual data, while the applicant need only meet the 
mechanical statutory filing and notification procedures. The com- 
mission, therefore, after ascertaining all of the physical facts (stream 
flow, value of stream as a fish habitat, etc.) makes its decision. 





*39 Ops. Wis. ATT’y GEN. 564, 566-67 (1950). 

“ Docket 2-WP-859, October 11, 1951. 

“Technically the applicant probably does not have to give any notice 
whatsoever. Subsection (7) requires that notice be sent only to those riparians 
on whose land the canal or other structures will be located. Under the irriga- 
tion permit system such situation never arises. The commission recognizes that 
its requirement that notice be given to all downstream riparians to where the 
stream joins another stream and loses its identity is in excess of what the 
statute demands. 
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The specific question of which riparian must consent, and when, 
has never been answered. 


Relation of Proposed Diversion to Available Water Supply 


Streamflow Data 


A most marked change is apparent in the commission’s method 
of determining stream flow at the point or area in question. Ini- 
tially the commission was forced to rely primarily upon field trip 
measurement by the members of its Engineering Department, the 
measurement being made when a permit application made it 
necessary. Aside from the working difficulties this can impose 
upon an under-staffed department, the isolated flow measurement 
is an admittedly unsatisfactory method of obtaining accurate and 
adequate data. This is especially true in the face of a growing 
number of applications and greater and greater demands upon the 
streams. The following are some of the sources of streamflow data 
utilized today by the commission: (1) United States Geological 
Survey gaging stations; (2) Engineering Department of Public 
Service Commission studies; (3) Conservation Department studies; 
(4) Committee on Water Pollution studies; (5) dam records; (6) local 
weather station precipitation records; (7) testimony of applicant 
as to visible effects of prior irrigation on stream; (8) testimony of 
other riparians; (9) testimony of local game wardens. 


The Mine Run Case 


There are many cases wherein the amount of the proposed with- 
drawal will obviously be of no effect in relation to the entire volume 
of flow in the stream. An example of such a situation is an appli- 
cation to divert 1.11 cubic feet per second (hereafter termed c.f.s.) 
to irrigate 8 acres, during the summer months, from the Chippewa 
River where the ordinary low flow at the point of the proposed 
diversion is 945 c.f.s.*° In the majority of cases, however, either the 
differential is not so vast or the existence of other permits on the 
same stream requires a detailed examination. 


Consideration of Injury to Public Rights in Streams 


The idea that the streamflow data per se affords a mathematical 
formula to be applied in the determination of each individual case 
is of course absurd. The data is only of importance as considered 
in specific relationship to the various interests which the commis- 





“Docket 2-WP-1225, April 4, 1958. 
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sion must weigh prior to inssuance of any permit. The record must 
establish that the proposed diversion of water other than surplus 
water will not be to the injury of public rights in the stream. The 
Attorney General has said: 


I]t is impossible to state what is an injury to the public 
interest or rights in the stream. Factors which might need to 
be considered in determining the presence of a public right 
and an injury to it would include, among others, the necessity 
for the protection of the public water supply in the interests 
of public health, to protect highways and bridges, to protect 
shorelines, to protect agricultural land, to aid navigation, to 
protect and conserve hunting, fishing and spawning grounds, 
to equalize the outflow for the watering of stock, and numerous 
other factors depending on the situation.*® 


Damage to Fish. Consider, for example, a 1956 application to 
divert 1.67 c.f.s. from Hartman Creek in Waupaca County to irri- 
gate 130 acres during June, July, and August.°° Flow as measured 
in June 1957, was 2.25 c.f.s. A biologist of the Conservation De- 
partment appeared in opposition contending that the creek at the 
point of proposed diversion had a substantial slope and pools in 
its bed. The biologist pointed out that substantial diversions at 
times of low flow might cause stranding of fish in the pools which 
could effect a fish kill. The commission denied a permit, finding 
that the proposed diversion would be injurious to public rights. 

In July 1957, an application was filed for a permit to divert 
water in July and August from Clearwater Creek in Langlade 
County at the rate of 2.23 c.f.s.°1 Records indicated that flow 
fluctuated from 2.25 c.f.s. in August to 23.0 c.f.s. in September to 
5.0 c.f.s. in October. The Wisconsin Conservation Department 
appeared in opposition to the petition. The commission denied 
a permit, stating: 

The records of the United States Weather Bureau for the 
Antigo Water Station indicate that the precipitation in the 
Antigo area was near normal during and prior to the time of 
the streamflow measurements . . . . The applicant’s need for 
water will usually be during periods of low flow . . . . Clear- 
water Creek is a trout stream and as such is of value to the 
public. Any reduction in flow by diversion during low flow 
periods will be injurious to fish habitat and to the public rights 
in the stream, and also to lower riparians. 


Insufficient Outflow for Domestic Use. In August 1956, appli- 


“39 Ors. Wis. ATT’y GEN. 564, 566 (1950). 
© Docket 2-WP-1093, July 20, 1956. 
" Docket 2-WP-1199, December 20, 1957. 
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cation was filed for a permit to divert water from the Little Sandy 
Creek in Marathon County at the rate of 1.78 c.f.s. during July 
and August.®? Ordinary low flow was found to be 2.92 c.f.s. Several 
downstream riparian owners appeared in opposition on the ground 
that the proposed diversion would impair usefulness of the stream 
for stock-watering purposes. Permit was denied. In May 1956, 
application was filed for a permit to divert water from Horsehead 
Creek in Oneida County at the rate of 1.78 c.f.s. to irrigate pota- 
toes.5° Flow was measured in June 1956, at 0.3 c.f.s. Permit was 
denied. 

Insufficient Dilution of Sewage. In April 1957, application was 
filed to divert .67 c.f.s. from the Bark River in Waukesha County." 
Low flow in the stream was estimated at 3.7 c.f.s. The Village of 
Hartland owns and operates a sewage plant located downstream 
from the village and the proposed point of diversion. The plant 
discharges treated effluent into the Bark River. The sewage treat- 
ment process used at Hartland is such that at least 2 c.f.s. of dilution 
must be available at all times. Testimony further indicated that 
in times of emergency when the secondary treatment portion of the 
plant is out of service, a minimum of 6.7 c.f.s. of dilution water is 
required. The Bark River discharges into Lake Nagawicka after 
traversing approximately 24 miles of farmland below the sewage 
plant. Various interest groups appeared in opposition claiming 
that the proposed diversion would make a swampland out of all 
the property fronting on the lake. The Waukesha Chapter of the 
Izaak Walton League incorporated into the record a formal reso- 
lution drawn up protesting the proposed diversion or any diversion 
whatsoever. With appearances in interest by the Conservation 
Department and the Board of Health, the commission found that 
“unless the effluent of the plant is properly diluted, there will be 
an adverse effect on Lake Nagawicka and the intervening riparian 
lands.” Permit was denied. 


The Role of the Conservation Department 


Mention should be made at this point of the role played by the 
Conservation Department in the irrigation permit system. The 
rivers survey unit of the Conservation Department is notified weekly 
of all applications received by the Public Service Commission. The 
unit has been given the task of investigating all applicaticns to 





= Docket 2-WP-1109, August 9, 1956. 
= Docket 2-WP-1108, August 10, 1956. 
“ Docket 2-WP-1174, October 10, 1957. 
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divert water for irrigation and of appearing at every hearing. 
Before the hearing, this unit investigates the diversion site and 
general area to ascertain what, if any, conservation interests may 
be affected. Mr. Hubert Wheeler, a member of the department, 
said: 

After gathering together all pertinent information, the rivers 
survey unit enters an appearance at the Public Service Com- 
mission hearing. Their position at these hearings is based on 
the facts available. Is stream flow sufficient to allow this pro- 
posed diversion? Would a lower rate of diversion be detrimen- 
tal? Is this “nursery” water for game fish? Will game habitat 
be affected? These are some of the questions that must be 
answered to determine public interest.* 

From a total of 117 hearings surveyed, the Conservation Depart- 
ment appeared in interest in 94 and in opposition (qualified or to- 
tal) in 23. Of the 23 permits which the department opposed, 8 were 
granted as requested by the applicant, 8 were granted in part and 
7 were denied. The 16 granted in full or in part all contained 
conditions substantially covering the points of concern expressed 
by the department. 


Permit Restriction and Distribution 


Generally 


The fact that public interests may be affected by the proposed 
diversion of water does not necessarily result in denial of the 
permit. Quite the contrary is the case—out of the 138 cases studied 
only 22 were denied. In the average case the commission gives 
necessary protection to public interests or other riparians by 
means of restrictive conditions and limitations upon the issued 
permit. 

Every permit granted by the commission since 1949 includes 
conditions or restrictions of one form or another. Many of these 
are by now, of course, standard while others are of more individual 
application and adjustment. The following is a list of some of the 
more standardized conditions which may be found today in almost 
every permit order: 

(1) That the permittee shall install a gage and keep a record 
of gage heights daily when water is not diverted and at morning, 
noon and evening when water is being diverted. That the record 





® Wheeler, Water Diversion for Agricultural Irrigation, Wis. CONSERVATION 
BuLt., Vol. 22, No. 8, p. 24 (August 1957). 
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of the days water is diverted and the hours of pumpage be reported 
to the commission at each weekend. 

(2) That the permittee shall provide a one inch gate valve on 
the main on the discharge side of the pump to facilitate flow 
measurement. 

(3) That the permit can be amended or rescinded if it becomes 
necessary to protect public rights in the stream. 

(4) That the permit can be amended because of other applica- 
tions for diversion from the same stream, or to protect public 
interests. 

(5) That the Public Service Commission retains jurisdiction. 

(6) ‘That the permit shall continue in force only so long as the 
applicant shall lease or own or occupy and work the premises 
involved. That the permit is issued upon the condition that all 
of the foregoing provisions be observed, and if they are not, includ- 
ing the failure of applicant to occupy and work the premises, the 
permit shall automatically terminate. 

(7) That the permittee shall notify the commission before 
May | of each year of the location of the lands and acreage that will 
be irrigated under the permit. 

The typical land use restriction incorporated in the permit order 
prior to the statutory amendment to subsection (8) read as follows: 
“To divert no water . . . for use in irrigating nonriparian lands.” 

Subsequent to the amendment the condition has been altered 
to read: “To divert no water . . . for use in irrigating other than 
tillable areas of lands described . . . above or for any nonriparian 
lands, except insofar as permitted by Chapter 436, Laws of 
a 


Individual Regulation and Problem Areas 


There are, however, varying conditions annexed to individual 
permits which indicate a very real form of water regulation by 
the commission. Before discussing in detail the operation, meaning 
and effect of individual regulation, a general observation should 
be made from the cases studied. No case of subsequent apportion- 
ment between a present applicant and prior permittees has arisen. 
Subsequent apportionment is used here to refer to cutting down 
the prior permittee’s authorized rate of withdrawal because of the 
demands of present applicants and the limits of the stream. This 
situation obviously will not arise until the maximum amount which 
can safely be diverted from any given stream has been reached by 
prior authorization. 
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The tables of permit distribution readily indicate that present 
permits are generally scattered throughout the entire state.** Just 





“The following tables indicate the present permit distribution throughout 
the state: 
Distribution of Permits to Individual Permittees 





Number Number of Permits 
of Per 
Permittees Permittee 
1 
2 
1 3 
1 4 
1 5 
1 6 
Distribution of Permits Per County 
Permits Permits 
Count Issued County Issued 
Barron 21 Marinette 1 
Brown 8 Marquette 1 
Buffalo 1 Oconto 1 
Burnett 1 Oneida 2 
Chippewa 3 Portage 3 
Dane 1 Richland 1 
Dodge 1 Rock 1 
Door 2 Rusk 4 
Douglas l Sauk 1 
Dunn 2 Shawano 1 
Eau Claire 4 Sheboygan 1 
Forest H Walworth 3 
Green 2 Washburn 1 
Jefferson 1 Washington 1 
Langlade 19 Waupaca 18 
Marathon 6 Ww 1 
Distribution of Permits Per Stream 
Permits Permits 
Stream Issued Stream Issued 
Bashaw Brook 1 North Fork of Twin Creek 1 
Bear Creek ] Oconomowoc River l 
Big Rib River 1 Oconto River 1 
Black Brook 1 O’Neil Creek 2 
Brill River 3 Peeso Creek 1 
Buena Vista Creek 2 Pigeon River 1 
Chippewa River 8 Pokegama Creek 3 
Crystal River & Millpond 1 Pollock Creek 1 
Crystal River 2 Potato Creek 1 
Dunlap Creek I Radley Creek 2 
Dutchman’s Creek 1 Red River 1 
Eau Claire River 4 Red Cedar River 1] 
Elton Creek 1 Rib River 1 
Emmons Creek 1 Rice Lake 1 
Evergreen River 1 Rock River 1 
Five Mile Creek 1 Springbrook 8 
Flambeau River 2 Starks Creek & Spring 1 
Fox River 2 St. Croix River 1 
Gudegast Creek 2 Sugar River 1 
Hay River 1 se Creek 1 
Hibbards Creek 2 Ten Eyck (Juda) Creek ] 
Honey Creek 8 Trappe River 1 
Hunting Creek 2 Trout Creek 1 
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as apparent, however, are the few areas of heavy concentration 
such as Barron, Langlade, and Waupaca Counties as well as the 
high incidence of diversions on such rivers as the Red Cedar. These 
tables appear to lend incontrovertible support to the view that any 
future water laws should be individually geared to the varied areas 
and problems within the state. Mr. Walter Scott of the Conserva- 
tion Department sums up the total picture as follows: 


Wisconsin is the second richest State in the Nation in respect 
to its fresh water resources. Within its boundaries it possesses 
almost 74 million acres of fresh water—approximately two 
acres for every person in the State—and some of these acres 
in Lake Michigan are over 800 feet deep. The inland waters 
alone include about 8,700 lakes with about a million acres of 
surface area and some 33,000 miles of mapped water courses. 
Included in these waters are more than 1,400 trout streams 
over 8,000 miles in length. Only Michigan exceeds this wealth 
of fresh water and Minnesota is third with about half this 
amount. 

This fact, coupled with Wisconsin’s favorable rainfall pat- 
tern averaging about 30 inches annually, makes our State 
unique in relation to National water-use problems. In most 
localities our ground water resources also are abundant. How- 
ever, just as Wisconsin is different from most other States in 
this respect, so also are specific areas of Wisconsin different 
from each other. While in many places we may have ample 
or abundant water supplies, in other places or at some times 
there are shortages. In these cases we have problems of priority 
of water use.*” 


Rate of Diversion Restricted 


In June 1955, application was filed for a permit to divert water 
from the Thornapple River and the North Fork of Twin Creek 
in Rusk County.** It was determined at the hearing that the North 
Fork of Twin Creek, a small stream tributary to Thornapple River, 
is the habitat of game fish which could be damaged if water were 
diverted when the low flow in the stream is less than 2 c.f.s. The 
permit was granted with the stipulation that “no water shall be 





Nine Mile Creek 
* Talk by Walter E. Scott, Water Conservation Panel, September 25, 1 
™ Docket 2-WP-1041, September 20, 1955. 


Hunting River 2 Turtle River 1 
Lily River 1 Upper Turtle Lake 1 
Little Wolf River 3 Unnamed Stream, 
Long Lake Slough 1 Washington County 1 
Lowes Creek 2 Vermillion River ] 
Meadow Creek 2 Waupaca River 3 
Menominee River 1 Whitcomb Creek 1 
Neenah Creek 1 Wisconsin River 1 

1 Wolf River 4 

957. 
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diverted from the North Fork of Twin Creek when flow in said 
creek is at a rate less than” 2 c.f.s. 

In March 1957, application was filed to divert water from the 
Oconomowoc River in Jefferson County at the rate of 0.89 c.f.s.°® 
Ordinary low flow was estimated at 3.5 c.f.s. The commission 
found that the Oconomowoc River receives the sewage effluent of 
the City of Oconomowoc which approaches 4 c.f.s. and that diver- 
sion of water from the stream when the flow is 9 c.f.s. or less would 
tend to cause inadequate aeration of the streamflow. The permit 
was granted for the requested amount but diversion was limited 
to periods when the flow was at or above 10 c.f.s. 

Regulation does not always take the form of a single quantita- 
tive restriction. For example, application was filed in June 1956 
to divert water at the rate of 1.34 c.f.s. from Springbrook in Lang- 
lade County.*°° The permit was granted as follows: (1) To divert 
water at a maximum rate of 1.34 c.f.s. when flow is at or over 5.5 
c.£.s.; (2) to divert water at a maximum rate of | c.f.s. when the 
flow is 5 c.f.s. or more; (3) to divert no water when the flow is less 
than 5 c.f.s. 


Time of Diversion Restricted 


Every permit issued by the commission contains a limitation 
as to the time or period during which diversion may take place. 
Applicants have generally requested permits to irrigate during 
the months of June, July, and August, and the permits have been 
limited accordingly to either the named months requested or to 
the “summer months.” In three recent cases, however, the time 
periods for diversion have been much more specifically limited.** 
The maximum times authorized were 54 hours in any year, 150 
hours in any year, and 360 hours in any year. 

These three cases should not imply that the applicant is being 
denied his real irrigation needs. It seems more probably to be 
an affirmation of the statement made earlier that the commission 
is becoming increasingly more able to correlate the applicant's 
request with a realistic determination of irrigation need as related 
to acreage involved. One of the three cases, decided in June 1958, 
should clarify this hypothesis. Application was filed to divert 
water at the rate of 2 c.f.s. from the Red River in Langlade County 





* Docket 2-WP-1150, July 9, 1957. 
© Docket 2-WP-1116, November 20, 1956. 
“= Dockets 2:WP-1257, 2-WP-1258, 2-WP-1259, June 27, 1958. 
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during July, August, and September to irrigate 80 acres.** The 
commission concluded: 


Applicant’s experience indicates that irrigation is needed one 
or two times a year, and exceptionally three times. He ys pve 
for 30 days use. At the rate proposed and for coverage of the 
maximum annually irrigated crop of three applications at .1 
foot for each application, such diversion will require not more 


than 150 hours. . 
Apportionment Between Riparians on the Same Stream 


Generally 

How does the commission administer the statute as between 
several riparians on the same stream who request permission to 
divert water for irrigation? It was stated previously that no case 
of subsequent apportionment involving alteration has arisen. This 
does not mean that the commission does not consider the possible 
detrimental effects of cumulative withdrawals upon a stream. The 
commission has a very real apportionment policy, administered at 
the initial granting stage. 
Initial Consideration to Prevent Diversion Congestion Areas 


For example, in March 1956, application was filed to divert 
water from the Little Wolf River in Marathon County.** The 
commission took notice of other irrigation on the stream and of 
the likelihood of future requests to divert water from the same 
stream. The permit was granted “to divert water when no other 
diversion is being effected from the Little Wolf River upstream 
from its junction with Holt Creek.” The permittee was made 
solely responsible to determine the times at which diversion could 
be effected, in other words to see if others were using water at the 
time of proposed diversion. 

In April 1956, application was filed to divert water from Gude- 
gast Creek in Oneida County.** In May 1956, another application 
was filed to divert water from the same stream in Oneida County.** 
Both permits were granted, the commission ordering that each 
should schedule its operation for diversion so that neither would 
be diverting from Gudegast Creek at the same time. In June 1958, 
three permits were issued to divert water from Honey Creek in the 
Town of Troy in Walworth County.** The permits all stipulated 

© Docket 2-WP-1259, June 27, 1958. 
* Docket 2-WP-848, March 30, 1956. 
“ Docket 2-WP-1086, July 17, 1956. 


* Docket 2-WP-1099, July 20, 1956. 
Dockets 2-WP-1254; 2-WP-1255, 2-WP-1256, June 27, 1958. 
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that the diversions be coordinated among the applicants to the 
end that no more than one of the applicants would divert at any 
one time. 


The Problem of Apportionment and Cumulative Diversions 


The following account of diversions from the Red Cedar River 
in Barron County provides an excellent example of “case by case” 
apportionment and regulation by the commission as well as illus- 
trating the problems posed by cumulative permits upon one stream. 
In April 1957, a permit was issued to divert water from the Red 
Cedar River at the rate of 1.67 c.f.s. to irrigate farmlands.** Ordi- 
nary low flow was determined in this case, as well as in the follow- 
ing case, to be 130 c.f.s. Another permit was issued in April 1957, 
to divert water at the rate of 1.9 c.f.s. the commission taking 
notice of other irrigation outlets on the river.** In June 1957, a 
third permit was issued to divert at the rate of 1.78 c.f.s.°° In July 
1957, a permit was issued to divert at the rate of 1.45 c.f.s.7° The 
Committee on Water Pollution appeared in interest at the hearing 
expressing concern that there still be sufficient streamflow to pass 
the sewage load downstream without permitting stagnation since 
there were 5 applications for permits on the Red Cedar River. The 
Conservation Department, also appearing in interest, stated: 


The Conservation Department is concerned with the effects 
of overall diversion of water from the Red Cedar River. It 
appears likely that this particular application by itself that at 
any time except May and early June is not likely to damage 
fish or wildlife, but the aggregate diversions could. 


In August 1957, permit was granted to divert water at the rate 
of 2 c.f.s.71 The applicant had initially requested a diversion of 2.67 


c.f.s. The Conservation Department, again appearing in interest 
at the hearing, stated: 


We do not know if granting this it will damage or destroy 
fishlife. We do know that conditions may be possible where 
such a thing could occur. The Conservation Department is 
not changing its position to opposition. It is advising the 
Public Service Commission and the applicant that the infor- 
mation available is not sufficient to determine whether public 
rights will or will not be damaged, and advising the applicant 





© Docket 2-WP-1141, April 4, 1957. 
“Docket 2-WP-1147, April 17, 1957. 
© Docket 2-WP-1156, June 21, 1957. 
” Docket 2-WP-1172, July 28, 1957. 

" Docket 2-WP-1164, August 8, 1957, 
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that it will pay close attention to the level, and if conditions 
do develop which are damaging to fishlife, it will have to 
ask that this matter be reopened. 


In January 1958, permit was issued to divert water from the 
river at 2 c.f.s—the applicant’s initial request was to divert at 
2.23 c.f.s. The commission said: 


The Commission has issued other permits for diversion from 
the Red Cedar River and its tributary streams... . It is 
estimated that up to 20 cubic feet per second may be diverted 
at the same time, most of which will be lost by evapo-transpi- 
ration . . . . The requested rate of diversion . . . is at a rela- 
tively high rate considering use on 20 tillable acres from the 
Red Cedar River ....A maximum rate of 898 gallons a 
minute (2.00 cubic feet per second) will be sufficient and com- 
parable to the maximum rate of other diversions . . . . The 
diversion of 2.00 . . . will not injure lower riparians who 
have not consented to the diversion. 


In February 1958, three more permits to divert water from the 
Red Cedar were issued.** The rate of diversion in each instance 
was limited at 2 c.f.s., although in two of the cases the applicants 
had filed requests for greater amounts. Reference was made to 
and testimony incorporated from each of the prior irrigation 
permits. The last permit was issued in May 1958."* The applicant 
filed to divert water at the rate of 2.67 c.f.s. Streamflow at the 
point of the proposed diversion was measured at 81 c.f.s. The 
commission concluded that the requested rate was relatively high 
for use on 65 acres and that a maximum rate of 2 c.f.s. would be 
sufficient and comparable to the maximum rate of the other 
diversions. The Conservation Department, appearing in interest 
at the hearing, stated: 


The Conservation Department declares that the Red Cedar 
River in this segment has a game fish population which is used 
by fishermen. The use is increasing, as is navigation of this 
segment of the river by boats and canoes . . . . The aggregate 
pumping or diversion of water in this segment is of extreme 
concern to us. We have seen the Red Cedar River with an 
estimated flow of 16 second feet in this particular area and we 
called the Public Service Commission’s attention to its own 
permits granted on the river. As far as we can see you are now 
approaching 6 to 8 second feet of possible aggregate diversion, 
which is over half of what we believe the low flow will even- 

™ Docket 2-WP-1181, January 28, 1958. 

™ Docket 2-WP-1217, February 4, 1958; Dockets 2-WP-1218, 2-WP-1186, 


February 6, 1958. 
™ Docket 2-WP-1238, May 29, 1958. 
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tually be measured up on this section. In a river as wide as 
the applicant testified here it is going to be spread awfully 
thin and our fish will be sticking out of the water and when 
they die we are going to have to ask the Public Service Com- 
mission to revise the entire permit picture upon the river, and 
we are serving notice upon the applicant that when adverse 
conditions develop and our charges are jeopardized we are 
going to ask to have this entire matter reopened. 


Subsequent Regulation and Illegal Diversions 


Generally 


It has been stated that every permit issued by the commission 
since 1949 contains diverse conditions, limitations, and restrictions 
(both general and individualized). One form which the individual 
condition may take is that of making the authorized rate of with- 
drawal dependent upon the streamflow as it may happen to be at 
a given moment. For example, the permit may provide for a 
diversion of 1 c.f.s. when flow in a certain stream is over 6 c.f.s., 
14 c.f.s. when flow is over 7 c.f.s., and 2.7 c.f.s. when flow is over 
81% c.f.s. Thirty of the 106 total permits issued have such conditions 
with relative provisions for diversion. Eight of the 30 conditional 
permits contain the restriction that diversion shall occur only when 
no other diversion is being effected under other specified permits 
on the same stream. This is a self-policing condition, the permittee 
being made responsible for determining the proper time and rate 
of diversion. 


Revocation 


To date, one permit has been revoked for failure to comply with 
the conditions of the permit. On March 30, 1956, a permit was 
issued to divert water from the Little Wolf River near the Town 
of Galloway in Marathon County.** To protect fish and their 
habitat in the stream and in view of extensive use of the stream by 
the public, the permit was limited as follows: 


To divert said water at the following maximum rates when 
no water is being diverted by other permittees from the Little 
Wolf River between the above-described lands and Holt Creek: 

(a) Zero gallons a minute when flow in the Little Wolf 
River at the measuring section is less than 5 cubic feet a second; 

(b) 450 gallons a minute when flow in the Little Wolf 
River at the measuring section is between 6 and 7¥% cubic feet 


a second; 
(c) 675 gallons a minute when flow in the Little Wolf 


*® Docks: 2-WP-1063, March 30, 1956. 
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River at the measuring section is in excess of 74 cubic feet a 


second. 

Permittees shall be solely responsible to determine whether 
any other permittee is using water at the time of his proposed 
diversion, and, if so, the maximum combined rate of diversion 
which can be effected without exceeding the limits set forth 
above. 

The Engineering Department of the commission, aware of both 
the comparatively low flow and public use of the stream, installed 
automatic measuring devices in the stream in order to maintain 
accurate observation of the effects of diversion on the stream. The 
commission also requested that the local conservation warden make 
periodic checks to visually note the effects. Subsequently, upon 
the basis of the recording device measurements and observations 
of the warden, the commission found that the permittee diverted 
water on 12 days in July and August 1957, when flow in the Little 
Wolf River at the measuring point was less than 5 c.f.s., contrary 
to the provisions of the permit. At the hearing, called to determine 
whether the permit should be cancelled because of violation, the 
conservation warden testified that he had found the pump operating 
on the bank of the stream and that the suction was such as to 
completely stop the flow of the stream. On April 17, 1958,7° an 
order was made revoking the permit, the commission observing: 


The Little Wolf River is valued as a trout stream and has 
considerable public use. Flow records obtained in 1957 show 
that there is insufficient flow in the summer season to allow 
any diversion above the village of Galloway, which is the 
headwater area, without material damage to trout fishery 
habitat. 


The stand taken by the permittee as to the violations and as to 
the probable effect of the revocation was as follows: 


In case we are denied of this permit or cancelled there will 
be absolutely no Segnens through our lands or roadways or 
any lanes or P carr of property we own on these two sections 
and I know that the Stevens Point fishermen they won’t like 
it, because we have a lot of friends out there and they usually 
come up there and drive through our roadways up to the 
streams and of course all this would have to be stopped. 


Forfeiture and Injunction 


In the actual enforcement of the permit conditions and in deal- 
ing with illegal diversions the commission acts primarily upon a 





Docket 2-WP-1063, April 17, 1958. 
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complaint basis. Mr. Warren Oakey, Chief Engineer of the com- 
mission, states: 


The Public Service Commission frequently receives complaints 
from riparian land owners on lakes and rivers that irrigation 
activities in their neighborhoods are resulting in lowered water 
levels and in destruction of fish and animal life. Such com- 
plaints are promptly investigated to determine the facts and to 
ascertain whether a permit has been obtained by the irrigator. 
If the water is being taken from lakes or streams and if no 
permit has been granted the irrigator is informed of his respon- 
sibility and if an application is not made promptly the matter 
may be turned over to the Governor with a recommendation 
that it be referred to the Attorney General for appropriate 
action." 


The statutes provide for forfeitures in the event of violation of 
any of the orders of the commission.”* In the past the Attorney 
General received approximately a dozen complaints of illegal diver- 
sions, but individual notification, explanation, education, and 
advisement have been relied upon to remedy the situations and no 
actual money judgments were sought against an individual.” 
Obviously, the permit system is meaningless and futile if there is 
no adequate enforcement of the regulation. 

Current field trip investigation by the Engineering Department 
indicates that a substantial number of farmers are irrigating from 
streams without permits, and approximately a dozen reports of 
violations have been submitted to the Attorney General for action. 
Under the provisions of section 31.23 (2), action may be brought 
wherein each violator “shall forfeit for each such violation not 
more than one thousand dollars.” While the statute provides for 
a forfeiture there are no provisions by which to force a discontinua- 
tion of the illegal diversion. In the face of a drought such as that 
of 1958, a farmer with any substantial investment may well weigh 
the amount of the statutory penalty against a potential crop loss 
due to lack of water. 

A novel approach has been instituted by the Attorney General, 
however, whereby an action for injunction, concurrent with a 
forfeiture action, may be brought against the violator.*° The action 





™ Oakey, Water Laws Administered by the Public Service Commission of 
Wisconsin, p. 9, WATER RESOURCES COMMITTEE OF WISCONSIN LEGISLATIVE 
CounciL, January 28, 1958. 

™ Wis. STAT. § 31.23(2) (1957); Wis. Stat. § 31.24 (1957). 

"Interview with Roy Tulane, Assistant Attorney General, in Madison, 
Wisconsin, August 1958. 

“Interview with James H. McDermott, Assistant Attorney General, in 
Madison, Wisconsin, August 1958. 
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for an injunction is predicated upon potential injury to state prop- 
erty, namely fish, since the state has title to all wildlife.** 


Technological Change and Anticipation of Water Use Legislation 


In the majority of cases testimony developed at the hearing 
indicated that the applicant had irrigated in the past without a 
permit subsequent to the passage of section 31.14. The aim of this 
questioning, as previously stated, is to make use of the applicant’s 
first-hand experience as to the noticeable effects of diversion upon 
the streamflow. Bearing in mind, however, that the statute was 
enacted in 1935 and that 1954 was the first year in which a sub- 
stantial number of applications were filed, the interesting question 
of the applicant’s motivation is raised. A sizeable number of farm- 
ers who had been irrigating without permits were undoubtedly 
motivated by one or several of the following reasons: (1) Individual 
discovery of the statutory requirement and subsequent self- 
instituted application; (2) notification of the statutory require- 
ments by the Public Service Commission acting upon complaint or 
upon observations made during field surveys; (3) notification 
and/or complaint by other riparians; (4) notification by local game 
wardens. 

The fact that 89 of the total 106 permits issued have been granted 
since the beginning of 1956 makes it questionable whether the 
above list is at all exhaustive. The changes and technological 
improvements in irrigation systems, coupled with concentrated sales 
promotional activities by the manufacturers, contribute substan- 
tially, of course, to the recent high rate of applications. Corre- 
spondence between the commission and permittee has indicated, 
however, that some of the farmers have diverted no water whatso- 
ever since receiving a permit. The basic factor behind the 1956- 
1958 high incidence rate may well be that the farmers are aware 
of the current mass of concentrated water research and of the 
probable changes in Wisconsin water law in the near future. A 
common alternative to the riparian doctrine of water use is the 
doctrine of prior appropriation under which permits are issued on 
a first come, first served basis, thereby establishing vested rights 
in the user. Speculative anticipation of this possibility might be 
the cause of the recent increase. 


CONCLUSION 
Section 31.14 is administered by the Engineering Department of 
® Wis. STAT. §§ 29.01 (1), 29.02 (1957); Wis. Srat. § 14.12 (1957). 
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the Public Service Commission. This department is composed of 
four men whose duties revolve around such subject matter juris- 
diction as shorelines and fills, piers, excavation of material from 
lakes, dams, bridges, and drainage. Only a minor portion of their 
time can be allocated to the subject of irrigation diversions. With 
the recent high incidence rate of permit applications, however, 
the resulting necessary field trip investigations, streamflow measure- 
ments, consultation with applicants, preparation for hearings, 
attendance at hearings, and subsequent formal recommendations 
to the commission board occupy a considerable portion of their 
available time. This points out the obvious conclusion that all of 
the attention to and enforcement of the diversion program which 
is recognizably desired cannot be accomplished under the present 
arrangement. 

Beyond this is the more basic fact that section 31.14 (under the 
interpretation creating the irrigation permit system) attempts to 
deal with only one phase of the overall water problem.*? Legislative 
recognition of the hydrologic cycle is overdue and creation of 
coordinated, if not centralized, administrative regulation of Wis- 
consin’s water would seem to be the logical solution. 


Lee M. MopjeEska 





“Law which commits control of the different types of waters to different 
agencies, dependent upon where the water is or in what condition it is found, 
does not conform to the scientific fact that all water is part of one cycle. 
Different agencies may provide different policies for the control of water, 
serving to defeat each other. Thus, while one ag2:ncy seeks to maintain a 
constant water level in a lake, another agency may provide for unlimited 
pumping in the areas around the lake, tending to remove the hydrological 
support of the lake and to lower its water level. Such conflicting water control 
is not much better than no control at all. The basic principle seems to be 
that sound, coordinated policies must be formulated and that experience has 
shown that this can be best accomplished by one agency. One agency must be 
responsible for the formulation and implementation of the policies and pro- 

ms.” Comment, Wisconsin Ground Water Law—A New Era, 1957 Wis. 
L. Rev. 309, 319-20. 











Comment 


IMPEACHMENT OF A WITNESS’ CREDIBILITY 
BY PROOF OF A PRIOR CRIMINAL CONVICTION 


Assume that X is charged in a criminal action with having com- 
mitted larceny. He maintains steadfastly that he is innocent and 
would make a good witness on his own behalf. However, X was 
convicted of larceny three years ago and the law permits this con- 
viction to be proved by the state in impeaching X’s credibility if 
he takes the witness stand on his own behalf. Counsel for X might 
properly fear that the jury, upon learning that the accused was 
once convicted of larceny, will misuse this evidence and conclude 
that the accused is probably again guilty. Proof of conviction is 
not admissible for the purpose of impeaching X’s credibility if the 
accused does not take the witness stand. Therefore, counsel must 
weigh the advantages and disadvantages of putting X on the wit- 
ness stand. This problem raises some difficult questions. If he does 
take the stand, can the nature of a previous conviction be proved 
to impeach his credibility? Should there be a difference in a civil 
action? Would it make a difference if X had been previously con- 
victed of a misdemeanor? Should he be impeached only by proof 
of convictions which are relevant to his veracity? 

Wisconsin statutes section 325.19 provides as follows: 


A person who has been convicted of a criminal offense is, 
notwithstanding, a competent witness, but the conviction may 
be proved to affect his credibility, either by the record or by 
his own cross-examination, upon which he must answer any 
question relevant to that inquiry, and the party cross-examin- 
ing him is not concluded by his answer. 


The purpose of this Comment is to determine: (1) What proof is 
permitted to impeach a witness’ credibility? (2) What crimes can 
be proved to impeach a witness’ credibility? (3) Under what cir- 
cumstances can the nature of the conviction be proved? 

History OF SECTION 325.19 


At common law a witness was deemed incompetent to testify if 
he had been convicted of a crime’ on the theory that his testimony 





*2 Wicmore, EvipENcE § 520 (3d ed. 1940). 
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would be unreliable and that such a disqualification would be 
appropriate punishment for the crime.? In 1849 Wisconsin codi- 
fied the common law rule in its statutes.* 

Because of dissatisfaction with the common law rule, Wisconsin 
in 1878 adopted the New York position* allowing a witness to testi- 
fy even though he had been convicted of a crime. The Revisers’ 
Note indicates that the reasons given by the New York revisers*® 
were satisfactory for the adoption of the statute in Wisconsin and 
that the “injustice of punishing a party who may need the testi- 
mony of such a witness in a matter where he ought to be credited 
is alone sufficient to condemn the old rule.”’ 

Early in its history, section 325.19 was held to apply to both 
civil and criminal actions* and that the term “criminal offense” 
included misdemeanors and felonies, but not convictions under 
municipal ordinances. Though the propriety of the technique 
has never been specifically decided by the Wisconsin court, nor 
objected to by counsel until recently, the nature of the crime for 
which the witness had been convicted was generally brought out 
by cross-examination.’° 

In 1950, the Wisconsin Supreme Court decided in State v. 
Adams" that it was prejudicial error to inquire on cross-examina- 
tion as to the nature of a crime for which the witness had been 





?.N.Y. Cope Civ. Proc. § 832 (1877), Note of New York Revisers. 

* Wis. Rev. Stat. ch. 98, § 51 (1849); Wis. Rev. Stat. ch. 137 § 60 (1858): “No 
person shall be deemed an incompetent witness by reason of having committed 
any crime, unless he has been convicted thereof.” 

*N.Y. Cope Civ. Proc. § 832 (1877): “A person who has been convicted of a 
crime or misdemeanor is, notwithstanding, a competent witness: but the convic- 
tion may be proved, for the purpose of affecting the weight of his testimony, 
either by the record, or by his cross-examination, upon which he must answer 
any question relevant to that inquiry; and the party cross-examining him is not 
concluded by his answer to such a question.” 


* Wis. Rev. Stat. § 4073 (1878). 

*N.Y. Cope Civ. Proc. § 832 (1877), Note of New York Revisers: “This section 
is new. It has been prepared for the purpose of abolishing a relic of the old 
rules disqualifying witnesses, which is contrary to the spirit of modern tion 
upon the subject . . . . It seems now to be the settled theory, in to the 
competency of witnesses, that the court or jury should have the light thrown 
upon the facts which it is possible to procure.” 

* Wis. Stat. ANN. § 325.19 (1957), Revisers’ Note, 1878. 

* McKesson v. Sherman, 51 Wis. 303, 8 N.W. 200 (1881); Sutton v. Fox, 55 Wis. 
531, 18 N.W. 477 (1882); Poertner v. Poertner, 66 ped , 29 N.W. 386 (1886); 


Sieber v. Amunson, 78 Wis. 679, 47 N.W. 1126 ( ; Shafer v. City of Eau 
——s 105 Wis. 239, 81 N.W. 409 (1900); Cullen v. Cia » 114 Wis. 24, 89 N.W. 
(1 


Sate & Koch, 126 Wis. 470, 106 N.W. 531 (1906). 

* Thornton v. State, 117 Wis. 338, 93 N.W. 1107 (1908); Bruno v. Hickman, 174 
Wis. 63, 182 N.W. 356 (1921); Bogan v. State, 191 Wis. 99, 210 N.W. 412 (1926); 
Werner v. State, 189 Wis. 26, 206 N.W W. 898 (1926). 

257 Wis. 433, 43 N.W.2d 446 (1950). 
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convicted when the fact of prior conviction had been proven on 
direct examination. 

At the next session of the legislature, bill 715S was introduced 
to nullify the Adams rule. The bill provided for the right to 
inquire on cross-examination as to the nature of the crime for 
which the witness had been convicted regardless of whether the 
fact of conviction was brought out on direct examination. The 
bill was indefinitely postponed.** There have been no later at- 
tempts to amend section 325.19. 


PRESENT STATE OF THE LAW IN WISCONSIN 
Proof Permitted 


The Wisconsin Supreme Court has held that “convicted” within 
the scope of section 325.19 means that “criminal proceedings must 
have reached the stage of a judicial determination . . . .""* There- 
fore an element of finality is required to constitute a conviction 
for impeachment purposes. The statute has been construed to 
exclude evidence of a witness being merely charged with a crime,’® 
being jailed in a certain locality,** having been arrested,’’ or hav- 
ing incurred army discipline measures.* A conviction is not within 
the scope of section $25.19 when it has been subsequently set 
aside.1® 

The trial judge in his discretion may exclude convictions on the 
ground of remoteness, according to dictum of the court.*° How- 
ever, cross-examination of a witness on a conviction of fraudulent 
use of the mails committed 15 or 20 years before was permitted.” 

The Wisconsin court has never been faced squarely with the 
issue as to whether a judgment of guilty following a plea of nolo 





2 “A person who has been convicted of a criminal offense is, notwithstanding, 
a competent witness, but the conviction may be proved to affect his credi- 
bility, either by the record or by his own cross-examination, upon which 
he must answer any question relevant to that inquiry, including the nature 
of the crime of which he was convicted, and the party cross-examining him 
is not concluded by his answer. This section applies whether or not the 
witness has disclosed the fact of such conviction upon his direct examina- 
tion.” (Emphasis added.) 

* Index, Legislative Journals, p. 296 (1951). 

* Remington v. Judd, 186 Wis. 338, 341, 202 N.W. 679, 680 (1925). 

* McKesson v. Sherman, 51 Wis. 303, 8 N.W. 200 (1881). 

* Cullen v. Hanisch, 114 Wis. 24, 89 N.W. 900 (1902). 

State v. Raether, 259 Wis. 391, 48 N.W. 2d 483 (1951). 

*16 Ops. Wis. Att’y Gen. 162 (1927). 

* Benedict v. State, 190 Wis. 266, 208 N.W. 934 (1926). 

» Buel v. State, 104 Wis. 132, 80 N.W. 78 (1899). 

™ Werner v. State, 189 Wis. 26, 206 N.W. 898 (1926). See .lso Note, 1 BAYLoR 

L. REv. 386, 388 (1949). 
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contendere constitutes a conviction for impeachment purposes.*? 
However, the court held that it does for purposes of applying the 
second offender statute.*® The court stated that a judgment based 
on a plea of nolo contendere has the same force and effect as one 


based upon a plea of guilty. 

Certainly the proving of a conviction under a repeater statute 
so as to increase the penalty for habitual criminality differs from 
proving a conviction to impeach a witness’ credibility. Yet the 
effect of the judgment is similar in both cases, and it is this effect 
which the court considers, rather than the underlying basis for the 
impeachment idea. Persuasive authority exists for holding that a 
judgment based on a plea of nolo contendere should have the same 
force and effect for impeachment purposes as a judgment based 
upon a plea of guilty or verdict of a jury.? 

Crimes That Can Be Proved 


The criminal code defines “criminal offense’ as “conduct . . . 
prohibited by state law and punishable by fine or imprisonment 
or both.’ The court has held that “criminal offense” includes 
misdemeanors as well as felonies, but not municipal ordinance 
violations.27 Dictum in one case suggests that a possible exception 


= However, in Remington v. Judd, 186 Wis. 338, 202 N.W. 679 (1925), the 
Wisconsin court was faced with the issue whether a plea of nolo contendere not 
followed by judgment is a conviction within the scope of § 325.19. In that case 
the defendant entered a plea of nolo contendere on a charge of larceny, paid the 
costs, and the court dismissed the case. No judgment of conviction on the 
defendant’s plea of nolo contendere was entered by the court. The Wisconsin 
Supreme Court held that such a plea not followed by judgment is not a con- 
viction within the scope of § 325.19. 

* State v. Suick, 195 Wis. 175, 217 N.W. 743 (1928). 

“Id. at 177, 217 N.W. at 744: “The effect of this judgment between the par- 
ties depends in no manner upon the proceeding which led up to the rendition 
of the judgment. The force and effect of the judgment is just the same whether 
the defendant pleaded guilty, was found guilty by the verdict of a jury, or 
whether judgment followed a plea of nolo contendere . . . . [W]e see no reason 
why judgment of conviction following a plea of nolo contendere does not consti- 
tute a prior conviction, or as conclusive evidence of a prior offense as a judgment 
aunt upon a plea of guilty or upon a verdict of a jury.” 

* 4 WicmorE, EvipENCE § 1066 (3d ed. 1940); Note, 60 Dick. L. Rev. 282 (1956). 
Contra, Note, 8 ALA. L. REv. 399 (1956). 


* Wis. STAT. § 939.12 (1957). 

* Koch v. State, 126 Wis. 470, 106 N.W. 531 (1906). The defendant was charged 
with robbery and larceny. On cross-examination a witness for the state was 
asked: “Have you ever been arrested and convicted of being drunk and dis- 
orderly?” The supreme court held that the question asked on cross-examination 
was competent if an answer in the affirmative would tend to prove that the 
witness had been convicted of a criminal offense. The court stated: “We are, 
therefore, forced to the conclusion, upon principle and authority, that the term 
‘criminal offense,’ within the meaning of sec. 4073, Stats. (1898), [§ 325.19 
includes misdemeanors as well as felonies, but that conviction under a munici 
ordinance is not a conviction of a criminal offense within the meaning of such 
Statute.” Id. at 478, 106 N.W. at 534. (Emphasis added.) 
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to this is contempt of court, whether civil or criminal.** The 
court’s reasoning was technical and not related to considerations 
of impeachment of a witness’ credibility. 

It can be seen that the range of crimes which can be proved to 
impeach a witness’ credibility is extremely broad. Wisconsin case 
law indicates that offenses ranging from violation of game laws” 
to larceny*® have been proved to affect a witness’ credibility. A 
witness’ credibility may even be impeached by proof of conviction 
of a state traffic offense.” 


Circumstances Under Which the Nature 
of the Conviction Can Be Proved 


The term “conviction” in the statute may mean either mere fact 
of conviction or fact of conviction coupled with a statement as to 
the nature of the offense. The statute sets forth two methods by 
which counsel can prove a conviction in impeaching a witness’ 
credibility: by the record, or by cross-examination. Upon cross- 
examination, the witness “must answer any question relevant to 
that inquiry.” But when is a question “relevant” as to a previous 
conviction? Although the court has never construed the phrase, 
it is submitted that the nature of the crime for which the witness 
has been convicted may be relevant.*? For example, there is less 


® Farrell v. Phillips, 140 Wis. 611, 123 N.W. 117 (1909). 

* State v. Raether, 259 Wis. 391, 48 N.W.2d 483 (1951). 

* Ingalls v. State, 48 Wis. 647 (1880). Cases and Briefs of the following cases 
indicate that these crimes were proved, and the nature of the offense disclosed 
to the jury, under § 325.19 to impeach witnesses’ credibility in Wisconsin: 
Adultery—Poertner v. Poertner, 66 Wis. 644, 29 N.W. 386 (1886); Excise law 
violation—Fossdahl v. State, 89 Wis. 482, 62 N.W. 185 (1895); Stealing a horse— 
Kraimer v. State, 117 Wis. 350, 93 N.W. 1097 (1903); Violation of fish laws— 
State v. Nergaard, 124 Wis. 414, 102 N.W. 899 (1905); Disorderly conduct— 
Colbert v. State, 125 Wis. 423, 104 N.W. 61 (1905); Drunkenness—Thornton v. 
State, 117 Wis. 338, 93 N.W. 1107 (1903); Assault and Battery—Bruno v. Hick- 
man, 174 Wis. 63, 182 N.W. 356 (1921); Reckless driving and feloniously and 
willfully entering the house of another—Bogan v. State, 191 Wis. 199, 210 N.W. 
412 (1926); Fraudulent use of the mails—Werner Vv. State, 189 Wis. 26, 206 N.W. 
898 (1926); Violations of state prohibition laws—Meyers v. State, 193 Wis. 126, 
213 N.W. 645 (1927); i Sos liberties with another—Rice v. State, 195 
Wis. 181, 217 N.W. 697 (1928); Stealing an automobile—State v. De Hart, 242 
Wis. 562, 8 N.W.2d 360 (1943); Burglary in the nighttime—State v. Roberson, 
254 Wis. 595, 36 N.W.2d 677 (1949); Abortion—State v. Adams, 257 Wis. 433, 43 
N.W.2d 446 (1950); Extortion—State v. Raether, 259 Wis. 391, 48 N.W.2d 483 
gas a manufacture of liquor—Alexander v. Myers, 261 Wis. 384, N.W.2d 

(1952). 

= Conway, Law as an Instrument of Social Control, p. 3 (1958): “The state 
statutes penalize, by fine or imprisonment, or both, acts ranging in seriousness 
from violation of parking regulations to operating while under the influence of 
an intoxicant ... . All acts which violate state traffic statutes are crimes, since 
all violations are Peco: by imprisonment or fine, and the statutes define 
crime in terms of these ties.” 

* Conrad, Survey of Wisconsin Evidence 1947-1953, 1954 Wis. L. Rev. 181, 210; 
Comment, 43 Ky. L. J. 311, 313 (1955). It should be noted that the Wisconsin 
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reason to believe a witness who has been convicted of perjury 
than one who has committed a misdemeanor. 


Case Law Prior to the Adams Case 


Prior to 1949, the Wisconsin Supreme Court had never been 
squarely faced with the issue whether the nature of a previous 
conviction is provable within the scope of section 325.19. How- 
ever, on several occasions the court ruled on the propriety of ques- 
tions on cross-examination in which the nature of the conviction 
was expressly mentioned. In such instances the Wisconsin court 
was asked to rule on such questions as against objections other 
than that of inquiry into the nature of the conviction. Against 
these objections, the court frequently held such questions on cross- 
examination proper.** In 1949, in State v. Roberson, the court ex- 
pressly ruled that the trial judge did not abuse his discretion in 
permitting the nature of the conviction to be disclosed. 


The Adams Case 


In State v. Adams** the defendant was charged with abortion. 
On direct examination the defendant testified that he had been 
convicted four times of criminal offenses. Upon cross-examination 
the district attorney asked: “Were you . . . convicted of the offense 
of procuring a miscarriage upon a woman?”’’** The court overruled 
an objection and the defendant answered in the affirmative. The 
district attorney also inquired into the other convictions, in each 
question referring to the nature of the crime for which the de- 
fendant was convicted, which was abortion. On appeal the supreme 
court reversed the judgment on the ground that it was prejudicial 
error to permit the district attorney to go beyond the mere fact 
of previous convictions. The court stated: 


This court has consistently held that proof of a former con- 
viction of a defendant in a criminal action may be received 
but that nothing except the mere fact of conviction may be 
shown. Paulson v. State . . . Rice v. State . . . Smith v. State... . 
Such testimony has been permitted solely for the purpose of 





court has never construed “relevant” in § $25.19. 
* Thornton v. State, 117 Wis. 338, 93 N.W. 1107 (1903). Kraimer v. State, 117 
Wis. 350, 93 N.W. 1097 (1903); Koch v. State, 126 Wis. 470, 106 N.W. 531 (1906); 
v. State, 191 Wis. 199, 210 N.W. 412 (1926); Werner v. State, 189 Wis. 26, 
N.W. 898 (1926); Meyers v. State, 193 Wis. 126, 213 N.W. 645 (1927). 
* 254 Wis. 595, 36 N.W.2d 677 (1949). 
257 Wis. 433, 43 N.W.2d 446 (1950). 
* Brief for Appellants, p. 133, State v. Adams, 257 Wis. 433, 48 N.W2d 446 


(1950) 
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going to the credibility of the witness.** (Emphasis added.) 

The Wisconsin court in Adams answered the state’s argument 
that the language of the statute permits additional inquiry, by 
stating that “if the statute must be construed so as to require 
the defendant to answer as to the nature of the offense,” such 
authority extends only where the conviction is brought out on 
cross-examination or by the record. The court stated that the 
statute is not applicable where evidence of a previous conviction 
is brought out on direct examination. 

The court distinguished the Roberson decision on the ground 
that there “defendant’s counsel upon direct examination had 
opened the door to the state by asking him as to the nature of a 


previous encounter with the law.’’* 

The reason for the Wisconsin court’s exclusion of the nature 
of the crime is the fear that such inquiry might prejudice the 
minds of the jury.*® This is a very real danger, especially in crim- 
inal actions where the accused takes the stand on his own behalf.*° 
Proof of a prior criminal conviction may be used by a jury in 
the following ways: (1) It may be taken for its intended purpose 
only, that is to test credibility; (2) it may be used to show the 
propensity of the accused to commit the particular act charged; 
(3) the conviction may create a general prejudice against the ac- 


37257 Wis. 433, 435, 43 N.W.2d 446, 447 (1950). It is questionable whether 
the cases cited by the Wisconsin court constitute the strongest authority for the 
court’s statement that “This court has consistently held .... that nothing 
except the mere fact of conviction may be shown.” Paulson v. State, 118 Wis. 89, 
94 N.W. 771 (1903), best supports the Wisconsin court’s position that it was 
prejudicial error to go beyond mere proof of conviction of a crime. In that case 
the state introduced parol evidence of the entire proceedings in which the 
defendant had been convicted of larceny, and other derogatory facts in the 
defendant's history. However, this evidence was not introduced for the purpose 
of impeaching the defendant’s credibility. Therefore it is doubtful whether 
much emphasis should be given to the Wisconsin court’s statement in Paulson: 
“That statute permits no other exception than proof of the fact of convic- 
tion ....” Id. at 103, 94 N.W. at 775. (Emphasis added.) In Smith v. State, 
195 Wis. 555, 218 N.W. 822 (1928), no question ever arose as to impeaching a 
witness’ credibility by proof of prior criminal convictions. The case stands only 
for the proposition that testimony as to other offenses may be admitted to show 
intent where they were committed pursuant to a general scheme. In the third 
case cited by the court in Adams, Rice v. State, 195 Wis. 181, 217 N.W. 697 
(1928), the district attorney inquired into the nature of the offense on cross- 
examination. The court said in dictum that it was error to inquire into the 
nature of the offense. 

257 Wis. 433, 437, 43 N.W.2d 446, 448 (1949). 

* Id. at 436, 43 N.W.2d at 447: “When the defendant admitted upon his direct 
examination that he had been previously convicted the entire purpose of the 
rule permitting proof of previous convictions had been accomplished. . . . The 
purpose of the rule is not to prejudice the minds of the jury by showing that 
the defendant had been guilty of another crime, particularly, as in this case, 
the same crime for which he was on trial.” 

“ McCormick, Evipence § 43 (1954). 
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cused causing the jury to believe it is generally desirable that he 
be imprisoned.*! Possible prejudicial effect in civil actions will be 
discussed later in this Comment. 

The Adams case stands for the proposition that where evidence 
of a previous conviction is brought out on direct examination, it 
is prejudicial error to require an accused to answer on cross-exam- 
ination as to the nature of the offense. However, an analysis of the 
opinion indicates that it would probably be prejudicial to inquire 
on cross-examination into the nature of the offense even where the 
fact of conviction was not brought out on direct examination.** 
The Wisconsin court’s discussion of the conviction being proved 
on direct examination is directed only at the state’s argument that 
the language of section 325.19 permits additional inquiry and 
does not constitute the holding of the case.** 


Case Law Subsequent to the Adams Case 


One year after the Adams case the defendant in State v. Raether* 
was charged with committing incest. The accused took the stand 
on his own behalf. There was no evidence of previous criminal 
convictions on direct examination.*® On cross-examination the 
district attorney inquired into previous “dealings” that the de- 
fendant had with law enforcement officers, such as arrests and con- 
victions. In his questioning of the defendant, the district attorney 
referred to the nature of the offense upon which each conviction 
was based. The supreme court stated that it was error to permit 
cross-examination as to arrests and as to the nature of the offense. 

Though it is difficult to measure the prejudicial error that the 
Wisconsin court attached to inquiry as to arrests, the Raether case 





“ Ladd, Credibility Tests—Current Trends, 89 U. Pa. L. Rev. 166, 187 (1940). 

“ Contra, CONRAD, WISCONSIN EvIDENCE § 3443 (Supp. 1954): “[T]he court does 
say that where under statute, previous conviction is brought out on cross or by 
introducing record, nature of offense may be inquired into.” The author’s con- 
clusion appears to be based on the Wisconsin court’s language in Adams which 
merely answered the state’s argument that the language of § 325.19 permits addi- 
tional inquiry. See note 43 infra. 

“The state argued that the language of § 325.19 permits inquiry into the 
nature of the offense for which the witness was convicted. The Wisconsin court 
answered this argument in its opinion by saying: “If the statute must be con- 
strued so as to require the defendant to answer as to the nature of the offense 
with which he has been charged such authority extends only when the evidence 
of a previous conviction has been brought out upon cross-examination of the 
defendant or by the record. Where the defendant himself testifies upon his direct 
examination to previous convictions the statute is not applicable.” 257 Wis. 433, 
437, 43 N.W.2d 446, 447 (1950). (Emphasis added.) It should be noted that the 
court in the Adams opinion did not distinguish between an accused in a crim- 
inal action and an ordinary witness. 

“259 Wis. 391, 48 N.W.2d 483 (1951). 

“ Brief for Respondents, p. 25, Ibid. 
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is interesting in one important aspect. The Wisconsin court did 
not mention in the opinion the fact that evidence of prior convic- 
tions was not testified to on direct examination. Presumably the 
court felt that the fact was not significant in determining the pro- 
priety of inquiry into the nature of the offense on cross-examina- 
tion. Therefore, the Raether holding indicates an extension of 
the Adams holding. Putting Adams and Raether together, one 
concludes that it is error to inquire on cross-examination into the 
nature of an offense irrespective of whether evidence of a previous 
conviction is brought out on direct examination. 

Other cases decided subsequent to Adams have afhrmed the Wis- 
consin Supreme Court’s holding in that case as extended by 
Raether. Inquiry on cross-examination as to the nature of crimes 
for which the defendant was convicted was not prejudicial error 
where counsel for the defendant objected later in the trial to such 
cross-examination, and the trial court properly excluded such 
testimony and instructed the jury to ignore it.*¢ Finally, the Wis- 
consin court has held proof of prior criminal convictions on direct 
examination does not preclude inquiry on cross-examination as to 
the number of such convictions.‘ 

Civil Actions 


The applicability of the Adams-Raether rule to witnesses in a 
civil action is an open question.** As in criminal cases before 1950, 
the Wisconsin court in civil actions has ruled on the propriety 
of questions on cross-examination in which the nature of the con- 
viction was expressly mentioned. In these cases the court was asked 
to rule on such questions as against objections other than that of 
inquiry into the nature of the conviction. Against these objections, 
the court frequently has held the questions on cross-examination 
proper.*® However, the Wisconsin court has never distinguished 
between party and non-party witnesses."° 

Whether the Wisconsin court would apply the Adams-Raether 
rule to party and non-party witnesses in a civil action depends on 





“State v. Kopacka, 260 Wis. 505, 50 N.W.2d 917, 261 Wis. 70, 51 N.W.2d 495 
(1952). 

“ State v. Ketchum, 263 Wis. 82, 56 N.W.2d 531 (1953). 

* The te in the Adams case contains no suggestion as to the applicability 
of the Adams rule to civil actions. Sometimes the court of “defendant 
in a criminal action” and sometimes the court speaks of “credibility of the 


witness.” 

“Shafer v. City of Eau Claire, 105 Wis. 239, 81 N.W. 409 (1 ; Cullen v. 
Hanisch, 114 Wis. 24, 89 N.W. 900 (1902); Bruno v. Hickman, 174 Wis. 63, 182 
es (1921). 

Ibid. 
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how it would balance the danger of prejudice with the interest in 
full disclosure of relevant facts on the credibility issue. Certainly 
there is some danger of possible misuse of knowledge of the nature 
of previous convictions as to a witness in a civil action.* For 
example, the jury might consider a party witness’ prior criminal 
convictions in the determination of the merits of the case. 

It is clear that no categorical answer can be given as to the ap- 
plicability of the Adams-Raether rule to civil actions.** Yet it is 
possible to predict what considerations will affect the court's deci- 
sion on this problem. When the issue comes before the Wisconsin 
court, it is submitted that the holding will rest on the court’s con- 
clusion as to any possible prejudicial effect on a jury.** If the 
Wisconsin Supreme Court decides that the nature of any offense 
may be used by the jury other than to test the witness’ credibility, 
and such wrongful use by the jury is unduly prejudicial, then the 
Adams-Raether rule of automatic exclusion will be applied to civil 
actions. However, if the Wisconsin court concludes that proof of 
the nature of any offense bears sufficient relevance to a witness’ 
credibility so as to outweigh any possible prejudicial effect on the 
jury, then counsel in a civil action will be permitted to prove the 
nature of all offenses for which the witness was convicted. 

The Wisconsin court may follow a third course of action by 
holding that proof of the nature of some offenses is relevant to a 
witness’ credibility. Then the question of relevancy of the nature 
of the offense to a witness’ credibility would rest within the trial 
court’s discretion and be determined on a case-by-case basis. How- 
ever, there is the obvious disadvantage in creating uncertainty as 
to where the line is to be drawn. 


EVALUATION OF SECTION 325.19 


The Wisconsin court’s construction of section 325.19, which pre- 
cludes proof of the nature of the conviction, is of questionable 
merit in view of the truism that the nature of the crime bears vary- 
ing significance to the credibility of the witness.°> Certainly there 
is greater reason to disbelieve a witness who has been convicted of 





3 WicMorE, EvipENce § 980 (3d ed. 1940). 

© Generally the courts apply the same rule of impeachment of a witness’ credi- 
ped by quiding of prior criminal convictions to civil and criminal actions, without 

ng as to the kind of witness on the stand. Id. § 987. 

ase Ladd Credibility Tests—Current Trends, 89 U. Pa. L. Rev. 166 (1940). 

“Informal observation by this author indicates that the trial courts of Dane 
County have generally applied the Adams-Raether rule to party and non-party 
witnesses in civil actions. 

™ McCormick, Evipence § 43 (1954); Comment, 43 Ky. L. J. 311, 313 (1955). 
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perjury than one who has been convicted of a state traffic violation. 
Yet under the present statute both offenses constitute “criminal 
offenses.” Further, the above-mentioned offenses carry the same 
weight in affecting a witness’ credibility so long as the jury does 
not know the nature of the offenses. 

The importance of the jury knowing the nature of the offense 
which the witness committed, in order to more ably judge his cred- 
ibility, is well stated by the trial court in the Adams case: 


[I]t strikes me that the jury is entitled to know of what crimes 
this defendant has been previously convicted in order that the 
jury may know how to judge the credibility—one may be 
cor~icted of a crime, we will say of speeding, it is a crime, but 
how 1s that going to affect or how is the jury going to judge 
the weight to be given to the testimony of a witness under such 
circumstances?** 
Certainly the Wisconsin view, which precludes counsel on cross- 
examination from inquiring into the nature of the offense, over- 
looks the importance that the nature of an offense may bear to a 
witness’ credibility.** 

The scope of “criminal offense” in section 325.19, which includes 
all felonies and misdemeanors, but not violations of municipal 
ordinances, is extremely broad for impeachment purposes. Where 
the nature of the offense for which the witness has been convicted 
is disclosed, the trier of fact can reasonably decide how much weight 
should be given a witness’ testimony. For example, if the nature 
of the offense bears some relevance to the truth or falsity of the 
witness’ testimony, the trier of fact can conclude that the witness’ 
credibility is seriously impaired. However, if the offense bears no 
relevance to the issue of the witness’ credibility, then the trier of 
fact can conclude that the witness’ credibility has not been im- 
peached. Thus, where the trier of fact knows the nature of the 
offense for which a witness has been convicted, the scope of “crim- 
inal offense” in section 325.19 is not too broad because the nature 
of the offense can be evaluated as to its relationship to a witness’ 
veracity. Yet under the Wisconsin court’s construction of section 
$25.19, where the court and the jury may only be permitted to 





“ Brief for Respondents, p. 25, State v. Adams, 257 Wis. 433, 43 N.W.2d 446 

1950). 
¢ & Conrad, Survey of Wisconsin Evidence 1947-1953, 1954 Wis. L. Rev. 181, 210: 
“It is somewhat difficult to understand the position of the court, especially with 
reference to the nature of the crime. With due rd to the solicitude of the 
court for protecting the defendant from the prejudicial effect of proving other 
crimes, the nature of the crime charged affects substantially the question of 
credibility, the very point in issue.” 
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know that a witness has been convicted of a “criminal offense,” it 
is questionable how well a witness’ credibility may be determined. 
It should be remembered that if the nature of the crime is not 
inconsistent with credibility, it can and often will be disclosed on 
direct or re-direct examination. But even where such an offense 
exists, it still may not be disclosed if it would inflame or prejudice 
the jury. This is especially so where the prior conviction was for 
a sex offense. 


SOLUTIONS 


Should the legislature decide to re-examine section 325.19, sev- 
eral logical alternatives are available: (1) the nature of previous 
convictions shall not be admissible to affect a witness’ credibility 
—the present rule; (2) the nature of all offenses upon which a 
conviction rests shall be admissible—bill 715S; (3) the nature of 
a conviction of crimes involving dishonesty or false statement shall 
be admissible, with additional protection for an accused who takes 
the stand on his own behalf—Rule 106 of the Model Code of Evi- 
dence. While both the second and third alternatives warrant care- 
ful study by the legislature, it is not the purpose of this Comment 
to present an exhaustive analysis of the two. 

Bill 715S constitutes a nullification of the Wisconsin court’s con- 
struction of section 325.19 in the Adams case.** Passage of this bill 
would enable counsel to inquire into the nature of an offense on 
cross-examination. Certainly the trier of fact, armed with knowl- 
edge of the nature of the conviction, would be better able to eval- 
uate a witness’ credibility under this proposal. However, the bill 
does not distinguish between civil and criminal actions, and the 
type of witness on the stand. While bill 715S is satisfactory as to 
party and non-party witnesses in a civil action, it is submitted that 
the bill is inadequate in a criminal action where the accused takes 
the stand on his own behalf. Proof of the nature of an offense of 
which the accused has been previously convicted may create preju- 
dice in the minds of the jury,®® despite proper instructions by the 
trial court that the conviction is only to be used to test his credibil- 
ity. This is especially true where the accused is charged with the 
same crime of which he has been previously convicted, or the jury 
decides that in view of the accused’s past convictions it is desirable 
that they return a verdict of guilty. 





* See note 12, supra. 
™ See text accompanying notes 51 and 53, supra. 
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Rule 106 of the Model Code of Evidence provides that a witness’ 
credibility may only be impeached by proof of convictions of crimes 
involving dishonesty or false statement.*° But the rule has a further 
limitation, which distinguishes between an accused and other wit- 
nesses. Even those crimes involving dishonesty or false statement 
cannot be introduced against an accused unless he introduces evi- 
dence for the “sole purpose” of supporting his credibility. Merely 
taking the stand is not sufficient to open the gates even to the lim- 
ited group of crimes covered. It should be noted that discussion of 
Rule 106 appears to assume that the word “conviction” includes 
the nature of the offense. 

Limitation of proof of crimes in the impeachment of a witness 
to those crimes involving dishonesty or false statement bears con- 
siderable merit. Conviction of a crime involving dishonesty or 
false statement provides a reasonable basis for the impeachment 
of a witness’ credibility. Certainly there is some relevance between 
a conviction involving false statement and a witness’ lack of 
veracity. 

Finally, the distinction to be made between a witness in a civil 
action and an accused in a criminal action who takes the stand on 
his own behalf is a desirable one. Certainly it prevents possible 
misuse by the jury of knowledge of previous convictions of the ac- 
cused.*? Proof of prior criminal convictions of an accused might 
otherwise preclude the jury from deciding the guilt or innocence 
of the accused solely on the merits of the case. Rule 106 also en- 
courages an accused to take the witness stand on his own behalf. 

AuBREY R. FOWLER, JR. 





”“Rule 106. Evidence nen my Credibility. 
“(1) Subject to P, (2) and (3), for the purpose of impairing or, 
supporting the credibi ity. of a pb A, . . extrinsic evidence shall be in- 
admissible. 


“(b) ‘of his conviction of crime not involving dishonesty or false state- 
ment . 


“(3) If an accused who testifies at the trial introduces no evidence for the 
sole purpose of Supporting . his credibility, no evidence concerning his com- 
mission or conviction of crime shall, for the sole purpose of impairing his 
credibility, be elicited on his cross-examination or be otherwise introduced 

t him; if he introduces evidence for the sole purpose of supporting 
his ‘cere 3 = evidence admissible under Paragraph (1) shall be admis- 
sible against h 

“See Comment, Meee Cope oF EvipENcE, Rule 106 — Note, 36 MINN. L. 
Rev. 724, 735 (1952). However, it is recommended that, should the rule be 
enacted in Wisconsin, it be made expressly clear that “conviction” means both 
fact and nature of a conviction. 
@ McCormick, Evipence § 43 (1954). 











Notes 


NEGLIGENCE—-RES IPSA LOQUITUR—APPLICABILITY— 
A recent Wisconsin case, Brunner v. Van Hoof,’ involved the ap- 
plicability of res ipsa loquitur when evidence of specific negligence 
is introduced. In this case, the deceased was killed when his car 
collided with a trailer which had come loose from a hitch on the 
rear of the defendant’s car. The deceased’s administrator, as plain- 
tiff, introduced evidence of specific negligence. At the completion 
of the evidence, the trial court gave an unrequested instruction 
on res ipsa loquitur. The defendant appealed from a judgment 
for the plaintiff and contended that, because of the evidence of 
specific negligence, the instruction on res ipsa loquitur was pre- 
judicial error. The Wisconsin Supreme Court held that, although 
the evidence of specific negligence was sufficient to make res ipsa 
inapplicable, the instruction was not prejudicial error, because the 
instructions, considered as a whole, were not prejudicial to the 
defendant. 

In discussing the applicability of res ipsa loquitur when evidence 
of specific negligence is introduced, the court said, in dictum: 


When specific acts of negligence are shown making a prima 

facie case by the plaintiff and the inference of negligence is 

met and overcome by the evidence on the part of the defendant 
the doctrine of res ipsa loquitur is not applicable.? 

It is suggested that this dictum from Brunner v. Van Hoof is 
misleading in two respects. First, the court appears to have said 
that evidence of specific negligence and a refutation of the inference 
of negligence are necessary in order to make res ipsa inapplicable. 
Secondly, the court appears to have said that a prima facie case of 
specific negligence is the point at which res ipsa becomes inapplica- 
ble. This Note is an attempt to clarify the rule in Wisconsin on 
the applicability of res ipsa loquitur when there is evidence of 


specific negligence. 
Applicability of Res Ipsa Loquitur 


The first question to be discussed is whether both evidence of 





+4 Wis2d 459, 90 N.W.2d 551 (1958). 

*Id. at 464, 90 N.W.2d at 554. This sentence, though dictum, is the upshot 
of a headnote in both the official and unofficial reports, and it has caused 
especial concern to some members of the: bar. 
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specific negligence and a refutation of the inference of negligence 
are necessary to make res ipsa loquitur inapplicable. It is suggested 
that either one may be a sufficient reason for holding that res ipsa 
is inapplicable,? and in any event, both are not necessary. 

In the United States there are two rules on the applicability of 
res ipsa loquitur when evidence of specific negligence is intro- 
duced.* According to the strict rule, res ipsa is inapplicable when 
any evidence of specific negligence is introduced by the plaintiff.° 
Under the liberal rule, evidence of specific negligence may be in- 
troduced, up to a point, without precluding reliance on res ipsa.° 
The liberal rule, which is the more generally accepted view," is 
the rule in Wisconsin.*. Thus, in Wisconsin, the introduction of 
evidence of specific negligence does not necessarily remove the 
possibility of relying on res ipsa. But there is a point beyond 
which evidence of specific negligence will be sufficient to make 
res ipsa inapplicable. 

For instance, in the Brunner case, the plaintiff introduced evi- 
dence which showed that the trailer hitch was defective because 
the safety lock was missing, that the ball-hitch combination on the 
defendant's car did not properly fit the socket on the tongue of 
the trailer, and that there had not been any structural breakdown 
in the ball-hitch combination. The supreme court said that this 
was sufficient evidence of specific negligence to make res ipsa in- 
applicable. 

Thus, the introduction of evidence of specific negligence is a 
reason, sufficient in itself, after a point, to make res ipsa inapplica- 
ble. 

Similarly, a refutation of the inference of negligence by the 
defendant is a reason, sufficient in itself, for holding res ipsa 
loquitur inapplicable. In Wisconsin, res ipsa is a permissible in- 
ference. An inference, because it involves questions of fact, is 





* These reasons for holding that res ipsa is inapplicable, i.e., that the plaintiff 
is not entitled to an instruction on res ipsa, should not be confused with the 
three conditions necessary to apply res ipsa. The conditions necessary to apply 
res ipsa are: (1) An accident of a kind which ordinarily does not occur unless 
someone has been negligent; (2) the defendant must have had control of the 
agency or instrumentality which caused the injury; (3) the plaintiff must not 
have contributed to the cause of the injury. See Ryan v. Zweck-Wollenberg Co., 
266 Wis. 630, 64 N.W.2d 226 (1954). 

*Annot., 33 A.L.R.2d 791 (1954). 

SId. at 794. 

* Ibid. 

* Ibid. 

* Commerce Ins. Co. v. Merrill Gas Co., 271 Wis. 159, 72 N.W.2d 771 (1955). 

* Ryan v. Zweck-Wollenberg Co., 266 Wis. 630, 64 N.W.2d 226 (1954). 
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normally considered by the jury.?° Nonetheless, it is possible for 
the defendant to so thoroughly refute the inference of negligence 
that no question for the jury remains. In such situations res ipsa 
is no longer applicable." 

In order for res ipsa loquitur to be inapplicable, the defendant's 
refutation must amount to undisputed proof that the defendant 
was not negligent.’* Such a burden is a difficult one. Normally, 
to refute the inference of negligence, the defendant will attempt 
to show either that a third party caused the accident, or that it 
was physically impossible for the accident to have happened in 
the manner alleged by the plaintiff. Undisputed proof of either 
contention is sufficient to make res ipsa inapplicable.** 

For example, in Senft v. Ed. Schuster & Co.,* the plaintiff 
sought to recover for injuries resulting from a severe jolt or jerk 
received while riding in the defendant’s elevator. The court held 
that the defendant’s undisputed evidence that it was physically 
impossible for the elevator to jolt or jerk in the manner alleged 
by the plaintiff refuted the inference of negligence. Res ipsa 
loquitur was inapplicable, and there was no question for the jury.?® 

Thus, the refutation of the inference of negligence, by evidence 
amounting to undisputed proof, is a reason, sufficient in itself, to 
make res ipsa loquitur inapplicable. Contrary to the dictum in 
Brunner, either evidence of specific negligence or a refutation of 
the inference of negligence may be sufficient to make res ipsa 
inapplicable. 


Introduction of Evidence of Specific Negligence 


The second question to be discussed is how much evidence of 
specific negligence can be introduced without losing the right to 
rely on res ipsa loquitur. In the Brunner case, the supreme court 
appears to have said that a prima facie case of specific negligence 
is the point at which res ipsa becomes inapplicable.%* It is sug- 





* Indeed, one function of res ipsa is to get the plaintiff’s case to the jury. 
Mayer v. Boynton Cab Co., 267 Wis. 486, 489, 66 N.W.2d 136, 138 (1954). 

Athen v. C. Reiss Coal Co., 136 Wis. 307, 117 N.W. 803 (1908); Koehler v. 
Thiensville State Bank, 245 Wis. 281, 14 N.W.2d 15 (1944). 

* Koehler v. Thiensville, supra note 11. 

* See the discussion of this point in Ghiardi, Res Ipsa Loquitur in Wisconsin, 
39 Marg. L. REv. 361, 381-82 (1956). 

#250 Wis. 406, 27 N.W.2d 464 (1947). 

“For other examples of successful refutations of the inference of negligence, 
see: Gay v. Milwaukee E.R. & L. Co., 138 Wis. 348, 120 N.W. 283 (1909); Klitzke 
v. Webb, 120 Wis. 254, 97 N.W. 901 (1904). 

* See the dictum quoted from Brunner v. Van Hoof, 4 Wis.2d 459, 90 N.W.2d 


551 (1958), at 325, supra. 
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gested in this Note that, under the liberal rule, followed by Wis- 
consin, a plaintiff does not lose his right to rely on res ipsa until 
his evidence of specific negligence clearly establishes the precise 
cause of the injury. Evidence of specific negligence which amounts 
to a prima facie case should not rule out the possibility of relying 
on res ipsa. 

In Commerce Insurance Co. v. Merrill Gas Co.,\" the Supreme 
Court of Wisconsin said that if a plaintiff attempts to prove specific 
negligence in a res ipsa situation, but the evidence fails to show 
the precise cause of the injury, the plaintiff should not be deprived 
of the benefits of res ipsa. The reason for this rule is that res ipsa 
is not incompatible with evidence of specific negligence, unless the 
evidence of specific negligence clearly shows the precise cause of the 
injury. Indeed, the evidence of specific negligence and the infer- 
ence of res ipsa may complement each other, for the plaintiff's 
ultimate objective is to show that the defendant was negligent; 
and the fact that the defendant was negligent can be proved both 
by evidence of specific negligence and by raising an inference of 
negligence with res ipsa loquitur. 

Thus, in certain situations, because of the occurrence of an acci- 
dent, an inference of negligence'® is raised by res ipsa loquitur. 
If there is also some evidence of specific negligence, the inference 
of negligence is strengthened. The evidence of specific negligence 
and res ipsa both support the proposition that the defendant was 
negligent.’ As long as the precise cause of the injury is not shown, 
it is possible for the evidence of specific negligence and res ipsa 
to work together. For if the precise cause of the injury is not 
shown, res ipsa can be used either to infer that the injury was the 
result of the cause suggested by the evidence of specific negligence, 
or to infer that the injury was caused in some other manner. 

However, when the evidence of specific negligence clearly shows 
the cause of the injury, res ipsa is not applicable, which means 
that the plaintiff is not entitled to an instruction on res ipsa. If 
the cause of the injury is clearly shown, then there is no need to 
infer that the injury may have been caused in some other manner. 





#271 Wis. 159, 168, 72 N.W.2d 771, 775 (1955): 
“Should their ——— to prove specific negligence on defendant's part be 
unsuccessful, or should their introduction of evidence of specific negligence 
fail to establish the precise cause of the damage claimed, they will not 
as a result be deprived of the benefits available to them under the doc- 
trine of res ipsa loquitur.” 

*See footnote 3 supra for the three conditions necessary in order to apply 

res - loquitur. 
* Leet v. Union Pacific R.R., 25 Cal.2d 605, 155 P.2d 42 (1944). 
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Nor is it necessary to infer that the injury was caused in the 
manner suggested by the evidence of specific negligence, because 
that cause has been clearly shown.?° 

Perhaps an example will clarify this point. Assume that the 
plaintiff, P, was a passenger on a train owned and operated by the 
defendant railroad, D. The train was derailed and P was injured. 
In an action commenced by P, res ipsa loquitur would be applica- 
ble because of the occurrence of the derailment. However, assume 
that P introduces evidence which tends to show that D’s workers 
were negligent in maintaining the roadbed. An instruction on 
res ipsa should still be given, because there is no way to know 
whether the jury is convinced by the evidence of specific negligence. 
The jury, on the basis of the evidence, may find that D’s roadbed 
was negligently maintained. However, even if the jury were not 
convinced by the evidence of specific negligence, the jury may still 
infer, on the basis of res ipsa, either that D negligently maintained 
the roadbed, or that D was negligent in some other respect, such 
as in the operation of the train. Use of res ipsa to conclude that 
D was negligent in maintaining the roadbed would be justified, 
because the jury rejected the specific evidence which tended to 
show that cause. Furthermore, use of res ipsa to conclude that the 
derailment was caused in some other manner, such as in the negli- 
gent operation of the train, would be equally justified, because the 
evidence of specific negligence did not go so far as to exclude the 
possibility of other causes. 

However, if P introduces evidence which clearly shows that the 
accident was caused by D’s negligence in maintaining its roadbed, 
then res ipsa loquitur is not applicable. Res ipsa is not then 
needed to support the inference that the accident was caused by 
the negligent maintenance of the roadbed, for this is clearly shown. 
Furthermore, because the cause of the accident is clearly shown, 
res ipsa is not needed to infer that the accident may have been the 
result of D having been negligent in some other manner.?* 





* Often, when the evidence of specific negligence clearly shows the precise 
cause of the injury, the plaintiff will be entitled to a directed verdict. But to 
be entitled to a directed verdict, the plaintiff must not only show the precise 
cause of the injury; he must also show that the defendant was negligent. Thus, 
when the evidence of specific negligence clearly shows the precise cause of the 
injury, res ipsa is not needed to infer another cause; and, therefore, res ipsa 
is not applicable. But unless the plaintiff has also shown that the defendant 
was negligent, there cannot be a directed verdict. 

* P would perhaps be entitled to a directed verdict at this point. But sup’ 
that D introduced some credible evidence to show that the roadbed had Some 
damaged by a third party. This would mean that there would be a jury ques- 
tion on D's negligence. Although P had clearly shown that his injury was 
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Thus, it is suggested that when there is evidence of specific negli- 
gence, res ipsa loquitur is inapplicable only when the evidence of 
specific negligence clearly shows the precise cause of the injury. 
The supreme court expressly adopted this rule in Commerce In- 
surance Co. v. Merrill Gas Co.?2 Contrary to the Brunner dictum, 
a prima facie case of specific negligence does not make res ipsa 


inapplicable. 
Jorv P. SmitH 





CONSTITUTIONAL LAW—STATE TAXATION OF FOR- 
EIGN IMPORTS—Is the “original package doctrine” an outdated 
test for constitutional immunity of foreign imports from state taxa- 
tion? This is one of the questions recently brought to the fore- 
ground in the Ohio case of Youngstown Sheet & Tube Co. v. 
Bowers’ and in a companion Wisconsin case, United States Ply- 
wood Corp. v. City of Algoma.? The United States Supreme Court, 
hearing the two cases together, virtually decided the question in 
the affirmative when it held that breaking the original package is 
only one factor to be considered in determining whether goods 
imported for manufacturing have lost their immunity as imports. 
These goods, in their original packages, are no longer exempt 
from state taxation if they have been put to the use for which 
they have been imported.* 

The principal question involved in this ruling is: when does 
an import cease to be an import? The answer to this question de- 
termines when a state can impose a general property tax on im- 
ported goods consonant with the absolute prohibition in the United 
States Constitution against state imposts or duties on foreign im- 
ports.* Traditionally, this question has been answered, in the 





caused by the dama roadbed, he would not be entitled to a directed verdict, 
because there would still be a question whether D was negligent. Res ipsa 
would be a because the cause of the injury would clearly have been 
shown. But P would not be entitled to a directed verdict. 
#271 Wis. 159, 72 N.W.2d 771 (1955). 
1166 Ohio St. 122, 140 N.E.2d 313 (1957). 
*2 Wis.2d 567, 87 N.W.2d 481 (1958). 
*79 Sup. Ct. 383 (1959). 
* US. Const. art. I, § 10, cl. 2, which provides the basis for the original package 
doctrine, states that: 
“No state shall, withouc the consent of the Congress, lay any imposts or 
duties on imports or exports, except what may be absolutely necessary for 
executing its inspection laws . . . .” : 
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main, by invoking the “original package doctrine.”* This doctrine 
states, generally, that while imported goods are retained in their 
original form or package they are immune from state taxation. 
The United States Supreme Court’s ruling on the two cases rele- 
gates this test to one factor to be considered in deciding when an 
import ceases to be an import. The effect of their ruling is that 
a state may now impose a general property tax on imported raw 
material inventories held for use by a manufacturer even though 
such inventories retain their original form or remain in their im- 
portation package. 

More specifically, in the Youngstown case, (which involved 
goods shipped in bulk), the Ohio Supreme Court upheld an ad 
valorem tax® on imported iron ores (used in the process of manu- 
facturing iron and steel) which were stored in “ore yards” adjacent 
to the manufacturing facilities of the importer. A portion of the 
foreign ores was periodically removed from these “ore yards” to 
“stock bins” or “‘stock houses’ located close to the furnaces. These 
“stock bins” held a one or two day’s supply and were the source 
from which the furnaces were fed ores. This repetitive removal 
to the “stock bins” gradually depleted the stock piles of ores in 
the “ore yards” which were in turn replenished by new imports of 
bulk iron ores (from foreign sources). This resulted in a com- 
mingling of old and new shipments of iron ores in the “ore yar 
The Supreme Court of Ohio held that the 


protection [of the Import-Export Clause] cannot extend to 
such iron ore (1) after it has been commingled with other 
iron ore imported at a different time, even though such iron 
ore is of the same grade and was imported from the same 
place, and (2) after portions of such ore have been removed 


for use in manufacturing.” 





®See p. 336-37, infra. 
*The taxing authority was based on Onto Rev. Cope ANN. §§ 5709.01, 5701.08 
(Page 1953) which read in part as follows: 
“Section 5709-01. All personal property located and used in business in this 
state . . . are subject to taxation regardless of the residence of the owners 
thereof.” 
“Section 5701.08 (A). Personal property is ‘used’ within the meaning of iyo 
in business’ when employed or utilized in connection with ordinary or s 
cial operations, when acquired or held as means or instruments for carrying 
on the business, when kept and maintained as a part of a plant capable of 
operation, whether actually in operation or not, or when stored or kept on 
hand as material, parts, products, or merchandise; but merchandise or agri- 
cultural products belonging to a nonresident of this state is not used in 
business in this state if held in a storage warehouse for storage only.” 
* Youngstown Sheet & Tube Co. v. Bowers, 166 Ohio St. 122, 140 N.E.2d 313 


(1957) 
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The United States Supreme Court, affirming the decision of the 
Ohio Supreme Court, concluded that the importer had “so acted 
upon the imported materials as to cause them to lose their dis- 
tinctive character as ‘imports’ . . . .”"* The grounds for this con- 
clusion (based on stipulated facts) were: That the imported ores 
were essential to the operation of the importer’s plant; that they 
had been imported for use in the manufacturing processes at the 
plant; that this was the end of the importation journey of the ores; 
that they had been irrevocably committed to the manufacturing 
operations at the plant; and that daily ore needs were in effect 
being supplied from the “ore yards,” to the “ore bins,” to the 
furnaces. 

Similarly, in the United States Plywood Corporation case,® the 
Wisconsin Supreme Court held that raw materials imported from 
foreign countries and stored at the importer’s factory in their orig- 
inal packages are not immune from a general property tax when 
such goods are “put to the use for which acquired” in the sense 
of being essential to the current manufacturing requirements of 
the importer.° The goods involved in this case were imported 
lumber and veneers. Although the veneers were imported in 
“packages,” while the lumber, like the ores of the Youngstown 
case, came in bulk, this seems not to have affected the result. The 
imported lumber™ (in bulk) was unloaded from railroad cars and 
stacked in piles adjacent to the importer’s plant to air dry. Since 
most of the lumber was imported in a “green” condition, it had 
to be dried before it could be used for manufacturing purposes. 
This air-drying was a preliminary step to a subsequent kiln drying 
operation. Thus, the lumber can be distinguished, in a physical 
sense, from the ores in the Ohio case in that it was being subjected 
to a preliminary manufacturing operation at the time of taxation 
while the ores were not. The Wisconsin Supreme Court readily 
found that the dominant purpose of the stacking was to air dry 
the lumber so that it had “entered the process of manufacture” 
and was thus “put to the use for which [it was] imported.”'* This 

*79 Sup. Ct. at 388. “ov ee is that of the Court. 

2 Wis.2d 567, 87 N.W.2d 481 (1958). 

*” The authority for the tax levy of the Assessor of the City of Algoma is now 
Wis. Strats. § 70.01 (1957). 

* Only one-half of the value on hand was taxed as being necessary for the 
current operational need of the importer. 

"The quoted phrases are those of the court in the landmark case of Hooven 
& Allison Co. v. Evatt, 324 U.S. 652, 657, 667 (1945), which held that goods 


imported for “use” enjoy the same immunity from state taxation as do goods 
imported for “sale.” The latter was decided 118 years before, in Brown v. 


Maryland, 25 US. (12 Wheat.) 419 (1827). 
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finding, not contested on appeal, was affirmed by the United States 
Supreme Court.’* 

The veneers in the Plywood case were imported in bundles 
secured by metal straps or in wooden crates and kept in such pack- 
ages (in the importer’s warehouse) until used in the manufacturing 
process. The Wisconsin Supreme Court approved the lower court’s 
findings that one-half of the value of the veneers on hand was nec- 
essary to meet the importer’s current operational needs and there- 
fore had lost constitutional immunity since the veneers were “in 
substance being put to the use for which the raw materials were 
imported, even though not yet removed from their wrappings or 
subjected to any physical or chemical change.’"** The United States 
Supreme Court affirmed this holding’® using as its principal author- 
ities Brown v. Maryland** and Hooven & Aliison Co. v. Evatt." 

The decision of the two cases amounts to a further contraction 
of the original package doctrine, or, viewed from another perspec- 
tive, a liberalization of the third general exception to immunity 
from state taxation,’ viz., that the imported goods be put to the 
use for which they were acquired, as for example, to be put into 
the process of manufacture. 

In order to more clearly understand the impact of the Supreme 
Court’s upholding of these two cases, we must examine the prin- 
cipal decision in the light of the policy and history of the original 
package doctrine. The emphasis of this discussion will be on state 
taxation of foreign imports as contrasted to state taxation of inter- 
state imports or state regulation of foreign or interstate commerce."* 


Policy and History of Doctrine 


Underlying the principal decision and the original package 
doctrine are of course broad policy considerations. On the one side 
is the state’s power to tax property within its borders. On the 
other side, is the absolute prohibition in the United States Consti- 
tution against state taxation of foreign imports without the consent 
of Congress (except to the extent necessary to execute inspection 





* See note 3 supra. 

“2 Wis.2d 567, 578, 87 N.W.2d 481, 487 (1958). 

* See note 3 supra. 

*25 U.S. (i2 Wheat.) 419 (1827). 

324 U.S. 652 (1945). 

* The other two general exceptions to immunity from state taxation are sale 
by the importer and removal from the original package. These two exceptions 


are outside the scope of this Note. 
* For a discussion of all three areas, see Note, 21 Va. L. Rev. 433 (1935). 
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laws).2° The majority opinion, delivered by Mr. Justice Whittaker, 
emphasizes that the Import-Export clause was drafted to prevent 
the more favorably located seaboard states from exacting a tax 
from inland states, to which the imported property might be des- 
tined, while the goods retained their character as imports. The 
dissent, by Mr. Justice Frankfurter, joined by Mr. Justice Harlan, 
lists the motivating factors of the framers of the Import-Export 
clause in the following order of significance: First, the “felt neces- 
sity of vesting exclusive power over foreign economic relations and 
foreign commerce in the new National Government”;*! second, 
“the need to secure to the National Government an important 
source of revenue”; and last, “the desire to prevent the Seaboard 
States . . . from levying taxes on goods flowing through their ports 
to inland States.”** This difference of emphasis accounts, in part 
at least, for the divergent views expressed in the opinions. 

At this point it is well to mention some modern considerations 
for taxing inventories held for use by manufacturers as proffered 
in the cases. For example, in the Plywood** case, the Wisconsin 
Supreme Court, in the majority opinion delivered by Mr. Justice 
Wingert, points out that “the city has furnished a quid pro quo, 
by extending its police and fire protection to the [imported goods]” 
and further points out that to hold the inventories immune from 
taxation would work an “affirmative discrimination against domes- 
tic materials and against manufacturers using domestic materials, 
and would enable the importing manufacturers to obtain police, 





* U.S. Consr., art I, § 10, cl. 2. Mr. Chief Justice Marshall, speaking for the 
majority in Brown v. Maryland, 25 U.S. (12 Wheat.) 419, 441-42 (1827), posed 
the problem and its temporary solution in the a terms: 

“The constitutional prohibition on the States to lay a duty on imports, a 
prohibition which a vast majority of them feel an interest in preserving, 
may certainly come in conflict with their acknowledged power to tax persons 
and property within their territory. The power, and the restriction on it, 
though quite distinguishable when they do not approach each other, may 
yet, like the intervening colors between white and black, approach so nearly 
as to perplex the understanding, as colors perplex the vision in marking 
the distinction between them. Yet the distinction exists, and must be marked 
as the cases arise. Till they do arise, it might be premature to state any rule 
as being universal in its application. It is sufficient for the present to say, 
generally, that when the importer has so acted upon the thing imported, 
that it has become incorporated and mixed up with the mass of property in 
the country, it has, perhaps, lost its distinctive character as an import, and 
has become subject to the taxing power of the State; but while remaining 
the property of the importer, in his warehouse, in the original form or 

ackage in which it was imported, a tax upon it is too plainly a duty on 
imports to escape the prohibition in the constitution.” 

=79 Sup. Ct. 383, 395 (1959). 

* Ibid. 

* Ibid. 

*2 Wis.2d 567, 580, 87 N.W.2d 481, 488 (1958). 
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fire and other local protection and benefits without paying for 
them.” The Wisconsin court emphasizes that such taxation of the 
manufacturer’s raw material inventory held for use is not incon- 
sistent with any of the purposes for which the prohibitive Import- 
Export clause was adopted. 

Whatever the effect of these policy considerations, there is a 
more compelling explanation, from a legal standpoint, for the 
diverse opinions. It concerns the question of whether or not there 
is a controlling legal precedent on the issue in controversy. This 
principal point of departure stems from opposite interpretations 
of the following language of Mr. Chief Justice Stone, speaking for 
the majority, in Hooven & Allison Co. v. Evatt: 


It cannot be said that the fibers were subjected to manu- 
facture when they were placed in petitioner’s warehouse in 
their original packages. And it is unnecessary to decide wheth- 
er, for purposes of the constitutional immunity, the presence 
of some fibers in the factory was so essential to current manu- 
facturing requirements that they could be said to have entered 
the process of manufacture, and hence were already put to the 
use for which they were imported, before they were removed 
from the original packages. Even though the inventory of 
raw material required to be kept on hand to meet the current 
operational needs of a manufacturing business could be 
thought to have then entered the manufacturing process, the 
decision of the Ohio Supreme Court did not rest on that 
ground, and the record affords no basis for saying that any 
part of petitioner’s fibers, stored in its warehouse, were re- 
quired to meet such immediate current needs. Hence we have 
no occasion to consider that question.”® 





% 324 U.S. 652, 667 (1945). Another point at which the opinions disagree is 
on the interpretation of Mr. Chief Justice Marshall’s words as they affect the 
holding of Brown v. Maryland, 25 U.S. (12 Wheat.) 419 (1827). The majority 
says that Brown v. Maryland holds that goods brought into this country for an 
importers own use are not immune from state taxation while the Hooven case 
holds that they are. 

Mr. Justice Frankfui.er takes exception to this interpretation by stating that 
Marshall was referring to personal household goods in rejectin; ng the contention 
of Mr. Taney (Counsel fort the State of Maryland) that the holding would allow 
an importer to bring goods for his own use and retain them exempt from state 
taxation. Thus, Frankfurter concludes there is nothing inconsistent between 
the two cases. 

The majority goes on to reconcile their interpretation for purposes of the cases 
at bar by saying that both Brown v. Maryland and Hooven that when the 

are put to the use for which imported they lose their constitutional 
immunity. 

For a penetrating analysis of the Hooven decision in which Mr. Chief Justice 
Marshall’s statements in Brown v. Maryland are commented on, see eo mee 
Taxation of Imports—When Boes an Import Cease To Be an Import?, 58 Har 
L. Rev. 858° (1945). 
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The majority of the United States Supreme Court viewed this as 
expressly reserving the question whether the imported materials 
were so essential to the current manufacturing needs of the im- 
porter that they could be said to have entered the manufacturing 
process and thus put to the use for which imported. The dissent, 
relying on the record and briefs of the case, insists that the Chief 
Justice was referring only to bales of hemp removed from the 
warehouse to the factory (preparatory to being put in the process 
of manufacturing) as being treated in the same class, for purposes 
of deciding their constitutional immunity, as the vast bulk of bales 
not so removed from the warehouse, which bulk was the subject 
of the controversy.** This would seem to be the basic point at 
which the two opinions diverge. Under the majority view there 
is room, without the obstacle of overruling a binding constitutional 
precedent, for consideration and further clarification of the ques- 
tion whether the operational inventory of a manufacturer ceases 
to be an import and therefore loses its immunity from state taxa- 
tion. This the majority proceeded to do. Under the minority 
opinion, the question is settled that such an inventory, while still 
in its original form or package, is not a proper subject for state 
taxation unless established precedent be expressly overruled. Rec- 
ognizing that the majority view is controlling authority, one further 
question is apparent. When have the goods lost their status as 
imports in the hands of the importer? The answer to this question 
has historically involved primarily a determination of the physical 
status of the imported goods. Here it is necessary to examine the 
development and the application of the original package doctrine. 
The original package doctrine was promulgated by Chief Justice 
John Marshall in Brown v. Maryland in 1827. He stated it as fol- 
lows: 
It is sufficient for the present to say, generally, that when the 
importer has so acted upon the thing imported, that it has 
become incorporated and mixed up with the mass of property 
in the country, it has, perhaps, lost its distinctive character as 


* The Supreme Court of Ohio in deciding the Hooven case interpreted Brown 
v. Maryland as exempting from taxation only imports held for bog ony: of sale 
and not those imports held for use. Consequently, they held such raw material 
inventories imported for use as subject to state taxation on the grounds that even 





though the imports were still in their original ges they had become so 
intermingled with the common mass of pro ted within the state as to 
become subject to its power to tax. This ision was reversed by the United 


States Supreme Court on the ground that the tax immunity app to 
imported for ‘use’ as well as those imported for ‘sale’ and that the record did not 
show that the imported goods had been “subjected to manufacture when 
were placed in [the importer’s] warehouse in their original packages.” Id. at 
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an import, and has become subject to the taxing power of the 

State; but while remaining the property of the importer, in 

his. warehouse, in the original form or package in which it was 

imported, a tax upon it is too plainly a duty on imports to 

escape the prohibition of the constitution.2”7 (Emphasis added.) 
The precise words of Chief Justice Marshall, namely, “the original 
form or package’’ have been construed as illustrative rather than 
as establishing an absolute criterion.** Keeping this in mind, it 
is worthwhile to examine some of the practical and legal prob- 
lems raised in its application. One of these problem areas involves 
the question of what is an “original package”? It has been defined 
in the following manner: 


An original package, as applied to interstate and interna- 
tional commerce, is a package, bundle, or aggregation of 
goods, put up in whatever form, covering, or receptacle for 
transportation, and as a unit transported from one state or 
nation to another. It is the identical package delivered by 
the consignor to the carrier at the initial point of shipment, 
in the exact conditien in which it was shipped.** 


Some illustrations of the application of the “original package” 
test are in order. For example, goods packaged in small packages 
and then into larger ones for shipment were held to have lost their 
immunity from state taxation as soon as the larger shipping pack- 
ages were broken.*° In another situation, imported cattle kept on 
a ranch for purposes of grazing, fattening, and breeding, were held 
to be no longer imports even though the ranch was designated as 
a bonded warehouse.*? In the case of bulk goods under the “orig- 
inal package” test, a tank steamer with oil was held to be an “orig: 
inal package” and the oil lost its status as an import after being 
pumped into tanks on shore.*? However, nine years later, a differ- 
ent court in a similar case involving oil, held that since it is im- 
practical to import it in packages, oil imported in bulk and stored 
in tanks on land did not lose its import status since its original 
form remained unchanged.** Another example of the application 
of the “original package” test related to bulk imports of phosphate 





725 US. (12 Wheat.) 419, 441-42 (1827). 

* City of Galveston v. Mexican Petroleum Corp. 15 F.2d 208 (S.D. Tex. 1926). 
*15 C.J.S. Commerce § 28 (1939). 

* May & Co. v. New Orleans, 178 U.S. 496 ye 
* Tres Ritos Ranch Co. v. Abbott, 44 N.M. 556, 105 P.2d 1070 (1940). 

* Mexican Petroleum Corp. v. City of South Portland, 121 Me. 128, 115 Atl. 900 


(1922). 
* Mexican Petroleum Corp. v. Louisiana Tax Comm'n, 173 La. 604, 138 So. 117 


(1981). 
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rock stored in separate bins of the importer’s warehouse. It was 
held that this too was in its “original form” and had not been 
mixed with the general mass of property and therefore was im- 
mune from taxation.* 

Notwithstanding the difficult situations illustrated above, the 
cases on foreign imports, as distinguished from those concerning 
interstate commerce,** have consistently held such imports to be 
within the doctrine of constitutional immunity. Thus, whether a 
state tax be non-discriminatory or not, until the original packages 
have been broken,** the goods sold by the importer," or the im- 
ported goods put to the use for which they were imported,** the 
foreign imports have been held exempt from state taxation. 
It is this latter category, namely that of the imported goods being 
put to the use for which they were imported, which is the central 
subject of the present controversy. The issue defined can be stated 
as follows: Is an import (while remaining in its original form or 
package) which is held and needed for a manufacturer’s current 
operational need, put to the use for which it was imported so as 
to lose its importation immunity from state taxation? Briefly, the 
Plywood case used a criterion of that minimum supply requirement 
which is essential to meet the current demands of a going manu- 
facturing concern. The Wisconsin courts considered this portion 
of the foreign import stockpile (in this case one-half of the value 
of the lumber and veneers on hand on assessment day based on the 
allegations of the City Assessor that at least this amount was neces- 
sary for the current operational requirements of the importer) to 





* Re Taxes Pacific Guano & Fertilizer Company, 32 Hawaii 431 (1932). 

* Mr. Chief Justice Marshall made the following statement [in Brown v. Mary- 
land 25 U.S. (12 Wheat.) 419, 449 (1827)] regarding the extent of the original 
package doctrine: 

“It may be proper to add that we suppose the principles laid down in this 
case to apply equally to importations from a sister State.” 
This statement has been properly classified as obiter dictum and has been 
expressly refused application in interstate commerce cases. See for example, 
Woodruff v. Parham, 75 U.S. (8 Wall.) 123 (1868); Brown v. Houston, 114 US. 
622 (1885); and Sonneborn Bros. v. Cureton, 262 U.S. 506 (1923). 
* Authorities grouped by types of taxes are: 
(a) General property tax: 
Low v. Austin, 80 U.S. (13 Wall.) 29 (1871); 
May v. New Orleans, 178 U.S. 96 (1900). 
(b) Sales tax: 
Cook v. Pennsylvania, 97 U.S. 566 (1878). 
(c) License tax: 
Brown v. Maryland, 25 U.S. (12 Wheat.) 419 (1827); 
Anglo-Chilean Nitrate Sales Corp. v. Alabama, 288 U.S. 218 (1933). 

* Tres Ritos Ranch Co. v. Abbott, 44 N.M. 556, 105 P.2d 1070 (1940); Waring 
v. Mayor of Mobile, 75 U.S. (8 Wall.) 110 (1868). 

* Hooven & Allison Co. v. Evatt, 324 U.S. 652 (1945). 
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have lost their immunity status as foreign imports and thus subject 
to a general property tax even though the veneers had not been 
removed from their original packages. The rationale behind this 
criterion was that a minimum inventory of raw materials was in 
fact necessary to the current operational needs of the manufac- 
turer. Thus, the imports were in substance put to the use for 
which they were imported. 

One salient practical problem is evident in applying the “current 
operational needs” test, recognized by the Wisconsin Supreme Court 
as a difficult but not insurmountable administrative problem. This 
problem is that a rational, fair, and flexible, but highly nebulous, 
standard would be substituted for the arbitrary, but seemingly 
practicable, “original package doctrine.” Without passing on the 
merits of either test, the problem of application in different manu- 
facturing settings of the “current operational needs” test is formid- 
able. Fundamentally, the question would have to be solved on an 
individual basis for each manufacturing concern. This might re- 
quire a judicial interpretation of “operational needs” for each 
firm. The test could be based on some pragmatic businessman’s 
measure, as for example, the average turnover of a specific raw 
material inventory. But this is further complicated by the mean- 
ing of the word “current” as it affects each company. Perhaps some 
measure such as the time required to obtain each import from its 
foreign source might be adopted. Presumably, such a distinction 
is necessary because the test would grant immunity from state taxa- 
tion to that portion of the foreign import inventory which is on 
hand in the original packages but not required for current opera- 
tional needs. 

Mr. Justice Frankfurter refused to discuss the constitutional 
validity of the “current operational needs” test. The ground for 
his refusal was that the interpretation given the Import-Export 
clause by the majority in the Youngstown case (that the entire 
raw material inventory held for use by a manufacturer is taxable)*® 
was far broader than the “current needs” test, thus legally exclud- 
ing all, instead of one-half, of the imported veneers and lumber 
from constitutional immunity. 





* The test applied by the majority to the facts in that case was stated in the 
following language: 

“Does not the stipulation thus show that the ores were not only needed, 
imported, and irrevocably committed to supply, but were actually being used 
to supply, the daily requirements of the plant?” 

79 Sup. Ct. 383, 390 (1959). 
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Conclusion 


In conclusion, it can be stated, with substantial accuracy, that 
the following words of Chief Justice Marshall, although phrased 
132 years ago, take on a new meaning and vitality today. In Brown 
v. Maryland he said that: 

It may be conceded that the words of the prohibition [of 
the Import-Export clause] ought not to be pressed to their 
utmost extent; that in our complex system, the object of the 
powers conferred on the government of the Union, and the 
nature of the often conflicting powers which remain in the 
States, must always be taken into view, and may aid in ex- 
pounding the words of any particular clause. But, while we 
admit that sound principles of construction ought to restrain 
all courts from carrying the words of the prohibition beyond 
the object the constitution is intended to secure; that there 
must be a point of time when the prohibition ceases, and the 
power of the State to tax commences; we cannot admit that 
this point of time is the instant that the articles enter the 
country. It is, we think, obvious, that this construction would 


defeat the prohibition.* 

It is apparent that the majority opinion, without the aid of con- 
gressional legislation,‘ draws the necessary “point of time” closer 
to that point where “the articles enter the country.” In so doing, it 
restricts the constitutional immunity of imports and enlarges the 
power of the states to tax. The practical effect of this policy is that 
whether in “form” or in a “package” the original state of the im- 
ported goods is no longer controlling on the question of their con- 
stitutional immunity from state taxation. The overall criterion for 
taxation is now whether the goods be part of the operational inven- 
tory necessary to keep the plant of the importer a going manufactur- 
ing concern. Within this general limitation, the states are now free 
to levy a general property tax on foreign raw material inventories 


held for use by an importer-manufacturer.* 
FRANK G. SCHLEGEL 





#25 US. (12 Wheat.) 419, 441 (1827). 

“Even if Congress did legislate to allow states to tax foreign imports, this 
would not be a panacea to the problem because U.S. Const. art. I, § 10, cl. 2 
provides that: 

“the net produce of all duties and imposts, laid by any state on imports or 
exports, shall be for the use of the Treasury of the United States . .. .” 
Thus if the states are to be recompensed for services rendered in the form of 
ey and fire protection to the imports, some method of federal rebate would 
ave to be devised. 

“In some cases, the impact of this ruling will effect little or no change on the 
method of levying personal property taxes. For example, in some of Wisconsin's 
taxing jurisdictions, the “operating yf concept has been in operation for 
years. The Milwaukee Journal, Mar. 1, 1959, p. 11, col. 4. 
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GOVERNMENTAL RESTRICTION OF WATER USE—In Bino 
v. City of Hurley’ the Wisconsin Supreme Court, once again faced 
with the controversial question of riparian rights, held an ordinance 
of the City of Hurley prohibiting bathing, boating, and swimming 
in a lake, which was the city’s water supply, unconstitutional on the 
ground that it was “not within the limits of proper regulation, but 
[was] actually the taking of property . . . without due process and 
without compensation’ and as such violated the due process clause 
of the federal constitution’ and the corresponding provision of the 
Wisconsin constitution.* 

The plaintiffs’ predecessor owned all the land bordering Lake 
Lavina, a natural body of water lying within the corporate limits 
of the City of Hurley. In 1925 a private water utility purchased 
from the riparian owner an easement to take water from the lake. 
However, the deed expressly reserved all other “riparian rights” to 
the grantor. The city then passed an ordinance prohibiting cor- 
tamination of the lake by bathing, boating, and swimming.’ The 
city later acquired the private utility and the easement. The plain- 
tiffs sought to have the ordinance declared invalid on the grounds 
that the city could not, under the guise of police power, extend 
contractual rights acquired in its proprietary capacity and, there- 
fore, that the ordinance was not a proper exercise of the city’s 
police power, but was actually a taking of plaintiffs’ property with- 
out compensation. The trial court sustained the city’s position, 
but the Wisconsin Supreme Court reversed. 

Although this case was based on a very specific and rather unusual 
fact situation, the court saw fit to expound some rather serious gen- 
eralizations concerning ripariaa rights, as for example: 


Riparian owners have a right to the use of the shore line of 
their property. They also have a right to the reasonable use of 
the water of the Jake. The latter right, like the former, is a 





1273 Wis. 10, 76 N.W.2d 571 (1956). 

*Id. at 21-22, 76 N.W.2d at 578. 

* U.S. Const. amend. XIV, § 1. 

*“The property of no person shall be taken for public use without just com- 
pensation therefor.” Wis. Const. art. I, § 13. 

* The ordinance also prohibited the deposit of other obnoxious refuse into the 
lake. The trial court summarily dismissed plaintiffs’ attack on this portion of 
the ordinance, at which time plaintiffs withdrew this particular attack. Brief for 
—— pp. Al03-04, Bino v. City of Hurley, 273 Wis. 10, 76 N.W.2d 571 
(1956). 


* Plaintiffs alternatively claimed that even if this was a proper exercise of the 
police power, it was an unreasonable one. While the express holding of the 
court did not necessitate a determination of the reasonableness of the ordinance, 
certain dicta indicates that perhaps the court considered the ordinance unreason- 
able. Bino v. City of Hurley, 273 Wis. 10, 21, 76 N.W.2d 571, 577-78 (1956). 
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ee right. It carries with it the privilege to use the lake 
or bathing, swimming, and boating purposes.’ 


The court went on to say: 


Depriving a riparian owner on a lake in the use of the water 
for swimming, bathing, and boating does not result in but inci- 
dental damage to his property which need not be compensated 
for by a municipality adopting an ordinance prohibiting such 
an activity in the interest of public health and welfare. Such 
riparian right is a substantial and valuable one for which com- 
pensation must be given if the owner is to be deprived of it.* 


It is believed that this language is significant, particularly since 
it comes at a time when there is great concern over the future status 
of Wisconsin’s water law.® In the Fond du Lac cases,’° decided just 
two months after the Hurley case, the court, recognizing the inade- 
quacy of our existing court made ground water law, looked favor- 
ably to legislative intervention. A legislative committee is presently 
engaged in an extensive study of the subject with a view towards 
formulating comprehensive water legislation. A major consideration 
for this committee is the extent to which water use can be regulated 
without infringing on the complicated and often confusing consti- 
tutional restrictions in the area. 

Therefore, it is the purpose of this Note to inquire into the sig- 
nificance of the quoted language from the Hurley case. Was the 
quoted language unfortunate and ill-considered dicta which the 
legislative committee may rightfully ignore? Or, if it was not dicta, 





"Id. at 16, 76 N.W.2d 575. It is important to note that the riparian’s right to 
use the water is not an absolute right, but is limited to those uses which the 
courts have decided are reasonable. It is true that bathing, boating, and swim- 
ming have historically been held to be reasonable uses. However, is not the deter- 
mination of a reasonable use subject to change with our changing society and 
increasing scientific knowledge? For instance, when the courts first decided that 
swimming and bathing were reasonable uses, the germ theory of disease was 
unknown. With our present understanding of the significance of this important 
concept, should we continue to determine that swimming and bathing are 
reasonable uses merely because the 19th century English courts said they were? 


8 Id. at 21, 76 N.W. at 578. 

* Recent Wisconsin Law Review material dealing with the problems of riparian 
rights are: Kanneberg, Wisconsin Law of Waters, 1946 Wis. L. Rev. 345; tes, 
Present and Proposed Legal Control of Water Resources in Wisconsin, 1953 Wis. 
L. Rev. 256; Waite, Public Rights to Use and Have Access to Navigable Waters, 
1958 Wis. L. Rev. 335; Waite, The Dilemma of Water Recreation and a Suggested 
Solution, 1958 Wis. L. Rev. 542; Comment, Wisconsin Ground Water Law—A 
New Era, 1957 Wis. L. Rev. 309; Comment, Role of Local Government in Water 
Law, 1959 Wis. L. Rev. 117; Note 1957 Wis. L. REv. 486. 

* City of Fond du Lac v. Town of Empire, 273 Wis. 333, 77 N.W.2d 699 (1956); 
Menne v. City of Fond du Lac, 273 Wis. 341, 77 N.W.2d 703 (1956). These are 
companion cases dealing with the city’s right to regulate subterranean perco- 
lating waters. 
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what is the status of Hurley so far as concerns state-wide water reg- 
ulation? 

If it can be said that the court’s real holding in Hurley was that 
the reservation of riparian rights in the deed prevented the city 
from denying plaintiffs’ rights to bathe, boat, and swim in the lake, 
then the court’s quoted language concerning property rights could 
probably be classified as dicta. However, while the court did recog- 
nize and carefully point out the reservation of the riparian rights, 
it apparently did so only to show that the city did not acquire by 
purchase control over boating, bathing, and swimming.” 

While it is doubted that the quoted language on property rights 
can be passed off as dicta, there are other good and proper reasons 
why the Hurley case should not be a serious threat to future water 
regulation. The plaintiffs argued that the city, having bought and 
paid only for the right to get its foot in the front door, was now 
using its police power to claim the entire premises.1* The court, 
probably influenced by the equities of this argument as applied to 
the special facts of the case, announced too sweepingly that a ripar- 
ian’s right to bathe, boat, and swim is a property right which cannot 
be denied without compensation. 

In arriving at such a significant conclusion, several aspects of the 
case were overlooked by the court. The regulation involved was a 
city ordinance, not a state statute or state administrative regulation. 
There are reasons, to be seen later,* why it is entirely possible that 
such a regulation by a municipal ordinance could be declared in- 





4 Bino v. City of Hurley, 273 Wis. 10, 16, 76 N.W.2d 571, 575 (1956). 

2 The strongest argument for the view that the real holding of the case rests 
on a contractual basis is the court’s statement that a city in operating a water- 
works “acts in a proprietary capacity and not in a governmenal capacity, and 
that in such operation the ~ is governed by the same laws which apply to 
private corporations.” Jd. at 19, 76 N.W.2d at 577. The strongest argument to 
the contrary is the fact that Mr. Justice Gehl found it necessary to write a con- 
curring rages in which he specifically stated that his reason for concurring 
was that by reason of the reservation in the deed, the “city bags estopped to 
assert any right which it might have [had] to prevent plaintiffs from exercising 
their riparian rights to swim or bathe in or to sail on the lake.” Id. at 22, 76 
N.W.2d at 578. 

“It is interesting to note that the eminent Justice Holmes made the same 
observation in Pennsylvania Coal Co. v. Mahon, 260 U.S. 393, 415 (1922): 

“The rights of the public in a street purchased or laid out by eminent 
domain are those that it has paid for. If in any case its representatives have 
been so short sighted as to acquire only surface rights without the right of 
support, we see no more authority for suplying the latter without impo ved 
tion than there was for taking the right of way in the first place and refusing 
to pay for it because the public wanted it very much.” 

Mr. Justice Brandeis, dissenting, answered this contention, saying at 420: “If 
public safety is imperiled, surely neither grant, nor contract, can prevail against 
the exercise of the police power.” 

“See p. 345 and note 28 infra. 
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valid on grounds that would not be available if the regulation were 
made by the state or a state agency. 

The court examined three cases which dealt with similar fact sit- 
uations. In People v. Hulbert’* the Michigan Supreme Court held 
unconstitutional a city ordinance’® prohibiting bathing in a lake 
from which the City of Battle Creek drew its water supply. In State 
v. Morse** the Vermont Supreme Court held constitutional an order 
of the state Board of Health prohibiting bathing and swimming in 
a navigable pond from which the City of Montpelier took its water 
supply. In State v. Heller'* the Connecticut Supreme Court held 
constitutional a state statute prohibiting anyone from bathing in a 
stream tributary to a reservoir from which a city obtained its water 
supply. The Wisconsin court specifically stated’® that it chose to 
follow the Hulbert case. It is interesting to note that Hulbert is the 
only one of the three that dealt with a municipal ordinance. Was 
it for this reason that the Wisconsin court chose to follow it? If it 
was, the Hurley case would certainly make more sense. No serious 
doubts would then be cast on the state’s power to regulate in this 
area. 

The Hulbert opinion treated the case as nothing more than a 
civil dispute between an upstream and a downstream riparian. Con- 
sider the significance of the following: ‘“This right [to the reasonable 
use of the stream for ordinary purposes] is not affected by the fact 
that the lower proprietor is a municipality instead of an individ- 
ual.”2° The court practically ignored the role of the police power.*+ 
Did the Wisconsin court in citing Hulbert mean to indicate that 
the City of Hurley was without police power to forbid boating or 





131 Mich. 156, 91 N.W. 211 (1902). 

% The defendant was actually charged with violating section 26 of Local Act 
428 of 1887 (the corporate enabling act for the City of Battle Creek) which made 
it criminal to wilfully pollute the city’s water supply. Whether or not there was 
a city ordinance pos. a — bathing in the lake is not clear from a 
reading of the case. None is mentioned; yet, the court spoke of the city’s power 
to prevent bathing. In any event, the Wisconsin court in Hurley cited Hulbert 
for the proposition that it held an ordinance unconstitutional. Therefore, for 
pu of interpreting Hurley, it is necessary to view Hulbert in the same light 
as did the Wisconsin court. 

84 Vt. 387, 80 Atl. 189 (1911). 

* 123 Conn. 492, 196 Atl. 337 (1937), appeal dismissed sub nom. Heller v. 
Connecticut, 303 U.S. 627 (1938). 

* Bino v. City of Hurley, 273 Wis. 10, 19, 76 N.W.2d 571, 577 (1956). 

* 131 Mich. 156, 173, 91 N.W. 211, 218 (1902). 

“In an extremely long opinion dealing with the respective riparian rights of 
individuals, the court made only one brief mention of the police power, saying 
that it saw no reason why the police power should alter the rule as it was applied 
to individuals. Id. at 173, 91 N.W. at 218. 
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swimming in public waters??? Even if this was not in the mind of 
the court, there is much to be said for this position, but for reasons 
not discussed by the court or by counsel. 

It is well established case law in Wisconsin, that the state holds 
all navigable waters in trust for the benefit of the public.2* The 
public rights in navigable waters have specifically been held to in- 
clude the right to fish, hunt, and to boat for pleasure.** The cases 
are abundant with dicta to the effect that the public rights include 
any lawful recreational purpose.?> Certainly the public had a right 
to swim and boat in Lake Lavina in Hurley**—a right which the 
state held in trust for them. Although the court concerned itself 
only with the plaintiffs’ riparian rights, is it not true that the ordi- 
nance also denied to the public right to swim and boat? Under the 
doctrine of Muench v. Public Service Commission” this is clearly 
beyond the authority of a municipality, possibly even if the state 
should expressly attempt to give it such authority. There is ample 
precedent for holding the Hurley ordinance unconstitutional as an 
infringement on the public rights doctrine.?* This casts some doubt 
on the over-all authoritative value of the Hurley case as to the valid- 
ity of any municipal ordinance designed to prohibit boating or 
swimming on natural navigable water. 

The other two cases mentioned in Hurley?® dealt with state regu- 
lation of riparian rights and in each the courts had little trouble 
upholding the regulations. The Wisconsin court in Hurley said that 





The Hulbert case was attacked by a later decision of the same court that 
decided it. In City of Battle Creek v. Goguac Resort Ass’n, 181 Mich. 241, 148 
N.W. 441 (1914), the court split on whether to apply Hulbert. 

*For the latest review of this subject, see Waite, Public Rights to Use and 
Have Access to Navigable Waters, 1958 Wis. L. Rev. 335. 

* For a collection of cases so holding, see id. at 339. 

* Ibid. 

* It is not clear from Hurley whether there was a public access to Lake Lavina, 
but in any event, the public right existed even if the plaintiffs were the only ones 
that could take advantage of it. This public right in the plaintiffs existed inde- 
pendent of their riparian rights. One leading authority in this area has suggested 
that since the advent of the seaplane and the helicopter, the public theoretically 
has access to any lake. Beuscher, Wisconsin’s Law of Water Use, Wis. BAR BULL., 
Oct. 1958, p. 30, at 50. 

261 Wis. 492, 53 N.W.2d 514 (1952). See Waite, Public Rights to Use and 
Have Access to Navigable Waters, 1958 Wis. L. Rev. 335, for the public rights 
doctrine generally, and Comment, 1959 Wis. L. Rev. 117, for a good analysis of 
the public rights doctrine as applied to municipalities. 

* For another possible and likely reason why the city had no authority to 
exercise police powers in the regulation of navigable waters, see City of Fond du 
Lac v. Town of Empire, 273 Wis. 333, 77 N.W.2d 699 (1956), which held that 
regulation of the withdrawal of ground water was a matter of state-wide concern 
and beyond the power of a local unit of government. 

* State v. Morse, 84 Vt. 387, 80 Atl. 189 (1911); State v. Heller, 123 Conn. 492, 
196 Atl. 337 (1937). 
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a riparian owner’s right to swim and boat in the water adjacent to 
his land is a property right and a “substantial and valuable one for 
which compensation must be given if the owner is to be deprived of 
it.”*° Consider what the Vermont Supreme Court had to say about 
this: 

That a riparian owner has a right to the reasonable use of the 
water of such a pond, we agree; that this ordinarily carries the 
right to bathe and swim therein, we agree; that this right is a 
property right, we agree .. . . If bathing in a pond from which 
a city takes its water supply contaminates, or in circumstances 
reasonably to be apprehended may contaminate such waters, 
thereby endangering the health of the community, can it then 
be said that the riparian owner is making a reasonable use of his 
incidental right? The answer must be negative. Such use in 
such circumstances may be prohibited in a valid exercise of the 
police power. The owner’s rights are not then “taken” in a 
constitutional sense; or, if this statement savors too much of 
refinement of reasoning, as some suggest, the “taking” is not 
such as the Constitution prohibits. The beneficial use of the 
property is curtailed in some measure but all the other inci- 
dents of ownership are left unimpaired.** 

It is believed that this represents the modern approach to the 
subject in light of the present status of land use controls.*? The 
Wisconsin court in numerous zoning decisions has upheld substan- 
tial restrictions of the landowner’s privilege of use in the interests 
of public health, safety, morals or welfare.** There is no reason why 
an analogous approach should not be adopted with respect to a 
riparian’s privileges to use water, thereby fitting regulation of 
riparian uses into the mosaic of land use controls.* 


CHARLEs N. HuBER 


* Bino v. City of Hurley, 273 Wis. 10, 21, 76 N.W.2d 571, 578 (1956). 

* State v. Morse, 84 Vt. 387, 392-93, 80 Atl. 189, 191 (1911). The Connecticut 
court in the Heller case took a similar approach. 

® However, see contra in Petition of Clinton Water Dist., 36 Wash.2d 284, 218 
P.2d 309 (1950) (regulations of state Board of Health F ageaenage riparians right 
to boat, bathe, swim, and fish were unconstitutional). For two cases attacking the 
reasonableness of state Board of Health regulations, see Willis v. Wilkins, 92 N.H. 
400, 32 A.2d 321 (1943), and Richardson v. Beattie, 98 N.H. 71, 95 A.2d 122 (1953). 

* E.g., State ex rel. Saveland Park Holding Corp. v. Wieland, 269 Wis. 262, 
69 N.W.2d 217 (1955); State ex rel. Wisconsin Lutheran High School Conf. v. 
Sinar, 267 Wis. 91, 65 N.W.2d 43 (1954). 

“For example, the United States Supreme Court denied certiorari to the 
unsuccessful riparian owners in the Heller case, citing Euclid v. Amber Realty 
Co., 272 U.S. 365 (1926), and Mugler v. Kansas, 123 U.S. 623 (1887). Heller v. 
Connecticut, 303 U.S. 627 (1938). Mr. Justice Currie, in a scholarly dissent in 
Hurley, pointed out that the due process provision of the Wisconsin constitution 
has always been interpreted as being embraced within the due process clause 
of the fourteenth amendment of the federal constitution and, therefore, the 
Supreme Court’s case should have been decisive in Hurley. Bino v. City of 
Hurley, 273 Wis. 10, 23-25, 76 N.W.2d 571, 578-80 (1956). 
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SEARCH AND SEIZURE—SEARCH INCIDENT TO ARREST 
FOR TRAFFIC VIOLATION—A search of the vehicle and driver 
incident to an arrest for a traffic violation is a police practice appar- 
ently not uncommon throughout the country. —Two Wisconsin ex- 
amples will serve to illustrate this practice. On one occasion, two 
city policemen, upon questioning a driver who made an illegal left 
turn, learned he had no proper driver’s license. He was arrested, 
the trunk of his car was searched, disclosing burglarious tools, and 
on this evidence the driver was convicted of their possession.' 
Another time, city police arrested a driver who failed to signal for 
a turn, and the car was searched. Football parley cards were found 
under the front seat, and on this basis the driver was prosecuted 
for a violation of the gambling laws.? 

The extent of permissible search incident to a traffic arrest poses 
an especially important problem in Wisconsin’ and other jurisdic- 
tions which exclude evidence obtained in violation of a constitu- 
tional provision. Despite the importance of the problem, few ap- 
pellate courts have dealt with it in detail and it has been almost 
totally ignored by commentators. 

The objective of this Note is to identify such major differences 
as exist in the decisions of appellate courts and to analyze these 
differing views as they relate to important, current law enforcement 
practices and problems. 

Constitutional proscriptions against illegal searches are similar 
throughout the country.’ The Wisconsin provision,® identical to 
the federal,’ is typical: “The right of the people to be secure in 
their persons, houses, papers, and effects, against unreasonable 
searches and seizures shall not be violated... .” The basic similarity 
in constitutional provisions makes the general state of appellate case 
law relevant in individual jurisdictions.* The appellate decisions 
in this country fall into two categories: 


TState ex rel. Tessler v. Kubiak, 257 Wis. 159, 42 N.W.2d 496 (1950). 

? Milwaukee Journal, Oct. 30, 1958, ~ II, p. 14, col. 6. 

* Hoyer v. State, 180 Wis. 407, 193 Ww. 89 (1928). 

*See Wolf v. Colorado, 338 U.S. 25 (1949) concerning the rule in various states. 
The federal exclusionary rule was enunciated in Weeks v. United States, 232 U.S. 
383 (1914). Mere illegality in obtaining the evidence does not render it inadmis- 
sible. Olmstead v. United States, 277 U.S. 488 (1928); Ware v. State, 201 Wis. 425, 
230 N.W. 80 (1930). 

* Frequently they are in precisely the same wording as the federal provision. 
Harris v. United States, 331 U.S. 145, 160 (1947). For a citation of all poy oe 
visions, see Harris v. United States, supra at 160, n.5. For a collection of these 
provisions, see CORNELIUS, SEARCH AND SEIZURE 9-12 (1926). 

* Wis. Const. art. I, § 11. 

"U.S. Const. amend. IV. 

*For example, see State ex rel. Milwaukee v. Newman, 96 Wis. 258, 71 N.W. 
438 (1897). 
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1. Most courts have merely said that a search made incident to an 
arrest is valid, with the consequence that a search of person or 
vehicle is sustained whenever the arrest for the traffic offense is 
proper. 

2. A few courts have dealt with the problem in detail in an effort 
to formulate a principle which will serve to separate those searches 
thought to be reasonably incident to a traffic arrest from those 
thought to be improper. Because the decisions in this category give 
the problem more intensive consideration, they are of greater inter- 
est and warrant first consideration. 


THE RESTRICTED VIEW: ‘““THE SEARCH MusT BE REASONABLE” 


Oklahoma has considered the extent of permissive search follow- 
ing arrest for a traffic violation more often than any other state.® 
Until 1953, the issue was decided by simply holding that a search 
incident to arrest was valid.1° However, in Brinegar v. State, the 
Oklahoma court decided that a different result was required. The 
court, after a thorough and complete examination of authorities 
unmatched by any other opinion on this question, concluded: “The 
lesson to be learned from the cases, then, it seems to us, when ap- 
plied to the permissible extent of the search of a motor vehicle after 
a lawful arrest of the driver . . . is: Was it reasonable?’’!? 

The Brinegar case recognizes the one point which is most signifi- 
cant to an intelligent consideration of the problem at hand, namely, 
that reasonableness does not automatically follow because the search 
is incident to arrest.1* Rather, it was indicated that a search is reason- 





® The reason for this is that the device has been uently used by law enforce- 
ment officials in the course of enforcing the prohibition laws of the state. 

Scott v. State, 84 Okla. Crim. 171, 180 Pod 196 (1947); Odell v. State ex rel. 
Field, 193 Okla. 680, 147 P.2d 154 (1944); Stout v. State, 90 Okla. Crim. 360, 214 
P.2d 271 (1950); Moore v. State, 90 Okla. Crim. 415, 214 P.2d 966 (1950); Kirk v. 
State, 92 Okla. Crim. 360, 223 P.2d 558 —_— Raper v. State, 96 Okla. Crim. 18, 
248 P.2d 267 (1952); Pierce v. State, 96 Okla. Crim. 276, 253 P.2d 194 (1953); 
Hodge v. State, 97 Okla. Crim. 73, 258 P.2d 215 (1953). Oddly enough, in a case 
preceding all of these, the Oklahoma court said that search could be for weapons 
or for evidence of the crime charged, but then neglected to note that the facts 
clearly fit neither of these situations. Smith v. State, 52 Okla. Crim. 315, 4 P.2d 
1076 (1931). 

497 Okla. Crim. 299, 262 P.2d 464 (1953). In view of the long line of decisions 
to the contrary, the court engaged in much soul-searching, indicating that re- 
examination of the subject instead of reliance upon stare decisis might be healthy. 
Id. at 306, 262 P.2d at 472. 

“Id. at 313, 262 P.2d at 478. 

* The United States Supreme Court has emphasized this point in decisions 
reaching contrary results. 

“A search or seizure without a warrant as an incident to a lawful arrest 
has always been considered to be a strictly limited right. It grows out of the 
inherent necessities of the situation at the time of the arrest. But there must 
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able only to the extent that it is made necessary by the arrest. The 
court recognized two instances where a search incident to arrest 
might meet this criterion of necessity: (1) when the search is for 
the purpose of insuring that the arrestee does not attempt to escape; 
and (2) when the search is for the purpose of obtaining evidence 
of the crime for which arrested.* 


Search to Insure the Arrestee Does Not Attempt Escape 


One necessity which follows from the arrest is that the arrestee 
should be prevented from attempting escape. Hence, a search for 
weapons or other articles which could be used in escape or 
which could be used to injure the officer in attempting escape is 
not unreasonable.'* However, an important qualification of this 
statement must be made—a search cannot be validated on this basis 
if there is no ground to fear an attempted escape.'® 

How this applies in an arrest for a traffic violation can be deter- 
mined by reference to the four different situations where the officer 
might search for weapons: (1) because of departmental policy re- 
quiring a search for weapons after all arrests; (2) because the 
officer reasonably believes that the arrestee is armed; (3) because, 
after arrest, the officer suspects that the arrestee may be armed; 
(4) because, before arrest, the officer suspects that the arrestee might 
be armed, and consequently arrests for a traffic violation in order 
to search. 

The first of these situations is relatively easy to deal with. As 
was emphatically stated in Brinegar: 


We would make clear that not every arrest of a motorist for 
a traffic violation would justify a search of the seats and glove 
compartment for weapons. There must be facts and circum- 
stances observed by the officers to cause them in good faith to 
believe that the motorist is armed, is dangerous, or apparently 
intends to escape.*’ 


be something more in the way of necessity than merely a lawful arrest. The 
mere fact that there is a valid arrest does not ipso facto legalize a search or 
seizure without a warrarit.” 
Trupiano v. United States, 334 U.S. 699, 708 (1948). In overruling that decision, 
the court still emphasized that while “some authority to search follows from 
[arrest] . . . such searches turn upon the reasonableness under all the circum- 
stances ... .” United States v. Rabinowitz, 339 U.S. 56, 65-66 (1950). 

* The court noted that 6 C.J.S. Arrest § 18 (1937) gave a third possibility, that 
of search for evidence of other crimes, and then o that the statement in 
the Oklahoma case cited for this proposition was not only dicta, but an ipse dixit 
statement. 

* Agnello v. United States, 269 U.S. 20 (1925); United States v. Rabinowitz, 339 
US. 56 (1950). 

**] Bishop, NEw CRIMINAL PROCEDURE § 210 (4th ed. 1895). 

" Brinegar v. State, 97 Okla. Crim. 299, 315, 262 P.2d 464, 480-81 (1953). 
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Hence, a search based upon departmental policy, without reference 
to the facts and circumstances of the situation, is clearly invalid. 

Situation number two, where the officer reasonably believes the 
arrestee is armed, is similarly easy. The language quoted above 
clearly encompasses this situation. Also, this belief would, of itself, 
allow arrest for carrying a concealed weapon, which obviously 
permits a search. Usually the scope of a search for weapons is lim- 
ited to “the person and immediate surroundings” of the arrestee.** 
However, in this situation search of the entire car is permissible 
because of the doctrine that there may be a search of vehicles with- 
out warrant when based upon reasonable belief. 

The third situation is much more difficult. Here the officer 
desires to search because he suspects that the arrestee might have 
a weapon. The difficulty in this situation is that most traffic offenses 
are not of a nature which could reasonably give rise to an inference 
that the offender is one who participates in what is generally under- 
stood as criminal activity. This, plus the fact that most traffic 
offenses do not call for serious punishment, makes it questionable 
whether the mere commission of the offense, without more, is suf- 
ficient ground to suspect the arrestee might try to escape. 

The courts following the restricted view have indicated some 
situations where the suspicion may or may not be sufficient. Knowl- 
edge that the arrestee is a “persistent law violator’’*° or a “dangerous 
man’?! is sufficient to allow search. This result seems reasonable. 
Such a person might well attempt escape, despite the insignificance 
of the violation, either because he fears a possible charge for an- 
other offense while in police control, or because he fears the arrest- 
ing officer will conduct a search and find evidence of another of- 
fense. At the other end of the spectrum, if the officer is acquainted 
with the arrestee, and indicates he does not consider him dangerous, 
then a search will not be upheld.*? Likewise, if the car is searched 
but the arrestee is not, then clearly the officer did not consider the 
arrestee dangerous and search of the car for weapons is invalid.** 

But, beyond these guideposts, the reasonableness of a weapons 
search in the third situation is difficult to appraise. On the one 





% Id. at 314, 262 P.2d at 479. 

* Carroll v. United States, 267 U.S. 132 (1925); State v. Leadbetter, 210 Wis. 
327, 246 N.W. 443 (1933). 

* Edwards v. State, 319 P.2d 1021, 1031 (Okla. Crim. 1957). 

* Duncan v. State, 191 Tenn. 427, 428, 234 S.W.2d 835, 836 (1950). 

™ Stevens v. State, 274 P.2d 402 (Okla. Crim. 1954); Merwin v. State, 277 P.2d 


208 (Okla. Crim. 1954). 
* Ibid. 
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hand, it must be noted that search incident to arrest for a traffic 
violation does not appear to be the customary practice;** on the 
other hand, the observation has been made that it is “only nat- 
ural” for an officer to so protect himself.?> The courts, as yet, have 
not adequately dealt with the situation. 

Regardless of when search may be made in this third situation, 
clearly it is limited in scope. Search for weapons is limited to “the 
person and immediate surroundings,”** that is, those places to 
which the arrestee has ready access.*7 Therefore, obviously no 
basis for searching the car for weapons exists after the arrestee 
has been placed in jail.?* 





*“So far as we can determine . . . officers have not usually after an arrest of 
a motorist for a minor traffic violation, seen fit to harass such citizen by a search 
of his person and immediate surroundings ....” Brinegar v. State, 97 Okla. 
Crim. , 312, 262 P.2d 464, 478 (1953). Inspector Raymond A. Dahl, of the 
Milwaukee Police Department, has estimated that a search incident to a traffic 
arrest occurs in one case out of possibly 1,000 traffic enforcement or traffic educa- 
tion stops. Letter to Wisconsin Law Review, March 16, 1959. 

* Commonwealth v. Lewis, 309 Ky. 276, 279, 217 S.W.2d 625, 626 (1949). Ina 
book written to advise police officers, the officer is admonished to always assume 
that every arrestee is armed, it being noted that while one traffic offender may 
be harmless, the next one might have just stolen a car and be in process of get- 
away. Curt, A GuIDE TO MODERN POLICE THINKING 158-59 (1956). Inspector 
Dahl, Milwaukee Police Department, states that police records will show that a 
great many arrests of >> sguane criminals developed from a simple traffic viola- 
tion. Letter, supra note 24. 

* Brinegar v. State, 97 Okla. Crim. 299, 314, 262 P.2d 464, 479 (1953). One 
court, strangely enough, has said that the auto of an arrestee could be searched 
because it was an instrumentality which “would materially aid in his escape.” 
Toliver v. State, 133 Miss. 789, 795, 98 So. 342, 343 (1923). While the authority 
to relieve the arrestee of such instrumentalities is clear, it does not seem reason- 
able that a vehicle can be searched because it is considered such an instrumen- 
tality, when the apparent alternative, if the officer fears escape, is to take the 
arrestee from the auto. 

Another question is whether the search of the car should be confined to only 
those areas accessible to the arrestee, or whether it includes those areas accessible 
to other occupants of the car. One court has said that if deemed necessary to 
prevent escape, there could be search of the motorist and all occupants. Stevens 
v. State, 274 P.2d 402, 407 (Okla. Crim. 1954). Search of the trunk would be out- 
side the scope in any event. Brinegar v. State, supra. 

* Just how broad an area this encompasses is another question. 

“A gun compartment capable of holding two .38 revolvers was discovered 
under the floor board of one car. The driver had devised a means of lifting 
the floor mat, raising a trap door, and getting or concealing a gun while the 
car was in motion.” 
PARKER, DAILy TRAINING BULLETIN OF THE Los ANGELES POLICE DEPARTMENT 
(Consisting of Bulletins from Vols. II, III, IV) 97 (1958). 

* Commonwealth v. Lewis, 309 Ky. 276, 217 S.W.2d 625 (1949). It would seem 
that this requirement could be more strictly stated as not allowing search of the 
car as soon as the arrestee (and possibly his companions) have removed from the 
vehicle. No case fitting this situation has been found. Another question which 
this raises is whether, since the officer could take the arrestee from the car, he 
can search the car because he chooses instead to let the arrestee follow him in 
his own car. Also, does not this latter choice indicate the officer believes the 
arrestee will not oo escape? See Brinegar v. State, 97 Okla. Crim. 299, 313, 
262 P.2d 464, 479 (1953). 
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The fourth and final situation is unique in that the arrest is 
prompted not by the fact of a traffic violation, but rather by a 
suspicion that the driver is carrying a gun. Because he desires an 
opportunity to search for the gun, the officer follows the suspect 
until a technical violation of the traffic laws occurs®® and then 
arrests.*° In such a situation the arrest itself may be found invalid 
because it was used as a pretext to search.* Thus the search based 
thereon fails without separate consideration,* just as in cases where 
there was no arrest** or no violation justifying arrest.** 





” The officer should have little difficulty in finding an actual violation. As 

the court observed in Brinegar v. State, 97 Okla. Crim. 299, 308, 262 P.2d 464, 474 
1953): 

; Phere are one-way streets, no-parking zones, zones restricted to parking of 
particular kinds of vehicles, zones restricted to pedestrian traffic, no-left turn 
corners, some left turn after stop, some by mere arm signal. In some places 
a tail light signal is sufficient to indicate a turn or stop, and other places 
require an arm signal; there are various lanes in some metropolitan areas, 
some restricted exclusively to various classifications of traffic, and requiring 
a genius to get out of after once getting in, without violating the law.” 

* In Wisconsin, most officers could arrest in such a situation. True, the general 
arrest statute for misdemeanors requires additional reasonable belief that the 

m will otherwise escape or that personal or property damage will otherwise 
result. Wis. Stat. § 954.03 (1) (1957). It is also true that it is not clear whether 
the common law allows arrest for all misdemeanors in the presence or just 

breaches of the peace. Compare Allen v. State, 183 Wis. 323, 197 N.W. 808 (1924), 

with Gray v. State, 243 Wis. 57, 9 N.W.2d 68 (1943). However, many specific 

officers can arrest persons found violating the law: town police, Wis. Stat. 

§ 60.29(7) & (21) (1957); village police, Wis. Stat. § 61.31(2) (1957); village 

marshals, Wis. Stat. § 61.28 (1957); and city police, Wis. Stat. § 62.09(13) (1957). 

In addition, persons violating traffic laws can be stopped and arrested by county 

traffic officers, Wis. Star. 4 83.016 (1) (1957), or state highway patrolmen, Wis. 

Stat. § 110.07(1) (1957). The state Judicia! Council Committee on Court Rules 

has proposed a bill which would create Wis. Stat. § 345.22, allowing all officers 

to arrest for traffic violations in view. 

*™ United States v. Lefkowitz, 285 U.S. 452, 457 (1932). 

* It is clear that if the arrest is invalid, then a search sought to be based thereon 
is also invalid. United States v. Rabinowitz, 339 U.S. 56 (1950); Jokosh v. State, 
181 Wis. 160, 193 N.W. 976 (1923). 

* Search following stopping of a vehicle for a driver’s license check is clearly 
invalid. Cox v. State, 181 Tenn. 344, 181 S.W.2d 338 (1944); Robertson v. State, 
184 Tenn. 277, 198 S.W.2d 633 (1947); People v. Roache, 237 Mich. 215, 211 N.W. 
742 (1927); United States v. Bumbola, 23 F.2d 696 (N.D. N.Y. 1928) (dicta). 

Likewise, where the officer did not make an arrest, but merely told the offender 
to come back the next day, no search could be validly had. Chrestman v. State, 
148 Miss. 673, 114 So. 748 (1927). Since the mere giving of a traffic citation is 
not an arrest, Donigan & Fisher, Issuance of Traffic Citation Not an Arrest, 
Traffic Digest & Review, May 1956, search incident thereto would also be without 
the law. 

No attempt is made here to define when an officer has in fact made a valid 
arrest prior to the search. Assuming a valid arrest could be made, probably 
manifestations by the officer at the time would be significant in determining 
whether the officer exercised this power. 

* E.g., Ellsworth v. State, 295 P.2d 296 (Okla. Crim. 1956); Burley v. State, 
59 So.2d 744 (Fla. 1952). While this determination would seem to call for an 
examination of the particular jurisdiction’s law of arrest, the cases usually give 
little attention to this, probably because the facts clearly indicate there was no 
conceivable basis for arrest. In the Ellsworth case a driver was arrested for failing 
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Counsel challenging such an arrest in an attempt to suppress 
evidence will often be unsuccessful. This is because it will be diffi- 
cult, at the litigation stage, to determine in retrospect the presence 
of the fourth situation described above. The question of the officer’s 
prior desire to search is a matter within the exclusive knowledge 
of the officer and is a matter he will be reluctant to admit.** The 
cases support this conclusion. Some decisions have found the arrest 
invalid, emphasizing such factors as the insignificance of the viola- 
tion,* the failure of the officer to tell the arrestee he had committed 
a violation,*’ and the failure to later charge the driver with a traffic 
violation.** In the absence of these factors, the few cases found 
uniformly indicated that an arrest otherwise valid is not rendered 
invalid because the arrested officer had reason to desire a search.*® 

Hence, in the absence of other information tending to indicate 
the arrest was a pretext,*° this final situation will probably require 
challenge of the search itself. In this regard, what was said about 
the situation where the officer, after arrest, suspects the arrestee 
is carrying weapons would be relevant here. 





to signal a turn when he in fact continued straight onto a side road, the main 
highway turning. 

* However, if the officer does admit that he arrested for the purpose of allowing 
a search, then it would seem that the arrest is unquestionably invalid. The 
Wisconsin court, for example, has held that arrest must be for the purpose of 
takin — before a magistrate and has held invalid an arrest where this is P 

only after another more yg _ had been serv yy ote 
v. >. Pama, 106 Wis. 377, 82 N.W. 291 (1900 

* Graham v. State, 60 So.2d 186 (Fla. 1952 ; Brown v. State, 62 So.2d 348 (Fla. 
1952); Collins v. State, 65 So.2d 61 (Fla. 195 ). 

* McCormick v. State, 277 P.2d 219 (Okla. Crim. 1954). 

* Graham v. State, 60 So.2d 186 (Fla. 1952). However, assuming the subsequent 
search indicated a much more serious offense, it does not seem likely that the 
driver would also be charged for the traffic violation. Nonetheless such —- 
has been recommended in order to avoid question of subterfuge. We 
State, 96 Okla. Crim. 44, 248 P.2d 646 (1952). 

* Stevens v. State, 274 P.2d 402 (Okla. Crim. 1954); Brinegar v. State, 97 Okla. 

Crim. 299, 262 P.2d 464 (1953); Smith v. State, 215 Ind. 629, 21 N.E.2d 709 (1939). 
These should be contrasted from the case where evidence of a prior desire to 
search is used to invalidate the search alone and not the arrest. E.g., Banker v. 
State, 61 Okla. Crim. 169, 66 P.2d 955 (1937). 
'® The validity of this other evidence is certainly subject to question. As to 
the failure to later charge the driver, see note 38 supra. As to the failure of the 
officer to tell the arrestee he has committed a traffic violation, arrestees are not 
entitled as a matter of right to be informed at the time of arrest of the nature 
of the offense. State v. Harrison, 260 Wis. 89, 50 N.W.2d 38 (1951). Finally, as 
to the insignificance or technical nature of the violation, it should be kept in 
mind that officers are not required to justify the arrest by later showing that as 
a matter of fact the offense was committed, it being sufficient if the officer reason- 
ably believes that he has observed an offense. Bursack v. Davis, 199 Wis. 115, 
225 N.W. 738 (1929). 

Probably other evidence could be found to show the pretext. For example, 
would not the fact that the arresting officer was —_— to the vice division 
rather than the traffic enforcement division be persuasive? 
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Search to Obtain Evidence of the Crime for Which Arrested 


The question of when a search for evidence is valid because 
made necessary by the arrest can also be best answered by reference 
to the different situations which might arise. The officer might 
search for evidence: (1) because of departmental policy that there 
shall be a search for evidence after all arrests; (2) because the offi- 
cer desires to obtain evidence of the offense for which he arrested; 
(3) because, after arrest, the officer suspects that he might find evi- 
dence of another offense; (4) because, before the arrest, the officer 
suspects that he might find evidence of another offense, and con- 
sequently arrests for a traffic violation in order to search. 

Situation number one is, again, relatively easy. Here it is the 
policy of the department to search following all arrests in hopes 
of uncovering “windfall” evidence—evidence of another offense 
the officer did not even suspect to find. This practice will usually 
be invalid when it follows arrest for a traffic violation. True, evi- 
dence of another offense uncovered while searching for evidence of 
the offense for which arrested is admissible.‘ But, the difficulty 
where the arrest is for a traffic offense is “that there could ordinar- 
ily be no evidence contained in the motor vehicle which could 
afford proof that the motorist ran a red light, or speeded.”*? Thus, 
since the search must be initiated in order to find evidence of the 
crime for which arrested, and not some other supposed offense,** 
most likely no search for evidence may be commenced. 

Consideration of the second situation will be helpful in deter- 
mining when search for evidence of the offense for which arrested 
is possible. Here, the search results from a desire to obtain the 
evidence. The significant point in this siutation is that in the great 
majority of traffic offenses, excluding only a few such as driving 
while intoxicated,** search of the person or vehicle cannot be justi- 
fied as a search for evidence simply because there is no evidence 
of the offense to be found. 

Assuming that the arrest has been for an offense like drunken 
driving, for which evidence could be found, how far can the seaich 
extend? One view, well stated by Mr. Justice Frankfurter, is that 





“ Harris v. United States, 331 U.S. 145 (1947); Gray v. State, 243 Wis. 57, 9 
N.W.2d 68 (1943). 

* Stevens v. State, 274 P.2d 402, 407 (Okla. Crim. 1954). 

“* Weeks v. United States, 232 U.S. 383 (1914); United States v. Lefkowitz, 285 
US. 452 (1932); 1 BisHor, New CRIMINAL Procepure § 211 (4th ed. 1895). 

“See Bri v. State, 97 Okla. Crim. 299, 309, 262 P.2d 464, 475 (1953); 

Stevens v. State, 274 P.2d 402, 407 (Okla. Crim. 1954); Merwin v. State, 277 P.2d 
208, 211 (Okla. Crim. 1954). 
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such a search can be made only to the extent that it is necessary to 
prevent destruction of evidence by the arrestee.** Under this view, 
search would be limited to that area within the immediate access 
of the arrestee, just as with search for weapons. But the courts 
have not adopted this view. Rather, they have extended the right 
to search for evidence to the premises and other surroundings at 
the time of arrest,*° even though they have characterized this area 
as being that within the “immediate and complete control” of the 
arrestee.*? This area would include the automobile of the arrestee. 
However, there cannot be a general exploratory search of the 
person and vehicle, because the search is limited to places where 
fruits of the particular crime for which the arrest was made might 
be found.** 

In the third situation the officer desires to search because after 
arrest he suspects that evidence of another offense might be found. 
If, after arrest, the officer observes something upon which to base 
a probable cause that the vehicle contains contraband, he may 
search the vehicle.“* Similarly, if he observes something upon 
which to base an arrest for an offense for which evidence could 
possibly be found, he may search.*° The observation may be of 





“See Mr. Justice Frankfurter’s dissents in Davis v. United States, 328 U.S. 582, 
594 (1946); Harris v. United States, 331 U.S. 145, 155 (1947); and United States 
v. Rabinowitz, 339 U.S. 56, 68 (1950). 

“ Marron v. United States, 275 U.S. 192 (1927); Agnello v. United States, 269 
US. 20 (1925); Harris v. United States, 331 U.S. 145 (1947); Davis v. United States, 
$28 U.S. 582 (1946); United States v. Rabinowitz, 339 U.S. 56 (1950). The states 
have generally taken the same view. See cases collected at United States v. 
Rabinowitz, supra at 63, n.5; 4 WHARTON, CRIMINAL Law & ProcepureE 154, n.17, 
(Anderson ed. 1957). 

“ United States v. Rabinowitz, 339 U.S. 56, 64 (1950). Similar characterizations 
are found in the other cases cited in note 46 supra. 

“In Harris v. United States, 331 U.S. 145 (1947), the arrest was for cashing 
forged checks. Said the court of the search of an apartment: “The same meticu- 
lous investigation which would be appropriate in a search for two small cancelled 
checks could not be considered reasonable where agents are seeking a stolen 
automobile or an illegal still.” Zd. at 152. 

“E.g., State v. Padgett, 316 Mo. 179, 289 S.W. 954 (1926); Hardiway v. State, 
108 Tex. Crim. 659, 2 S.W.2d 455 (1928). It should be remembered that if the 
arrest is based upon probable cause that the auto contains contraband, this still 
re not allow search of the occupants. United States v. Di Re, 332 US, 581 
arp 

, People v. Lewis, 269 Mich. 382, 257 N.W. 843 (1934); State v. Simmons, 
85 So d 879 VFla. 1956); Bradley v. State, 202 Md. 393, 96 A.2d 491 (1953); People 
v. Martin, 140 Cal.App.2d 387, 295 P.2d 33 (1956). No formality of rearrest 
been necessary in these situations. 

This right to arrest for the other offense may also result from an admission of 
the offense by the driver.  * Berry v. State, 197 Ind. 212, 150 N.E. 315 hop 3 
DeLong v. State, 201 Ind. 302, 168 N.E. 22 (1929); People v. Locricchio, 
Mich. 210, 69 N.W.2d 723 (1955). 








356 WISCONSIN LAW REVIEW [Vol. 1959 


something in plain view, which is not itself a search,* or it may 
result from a proper restricted search for a weapon.*? But, if the 
suspicion does not meet either of the two criteria (probable cause 
of contraband or the appropriate standard for arrest for the sus- 
pected offense), then he may not search. The only alternative open 
to the officer is to ask the driver to consent to a search.** 

The fourth situation is one in which the officer, prior to arrest, 
suspects that evidence of an offense might be found, and conse- 
quently follows the suspect until a traffic violation is committed. 
This suspicion can frequently occur where there is no constitutional 
basis for conducting a search.** An arrest for the purpose of allow- 
ing this search may be found to be the pretext and therefore in- 
valid, just as in the suspicion of weapons situation discussed earlier. 
However, as was true in that situation, an arrest frequently cannot 
be challenged as a pretext at the litigation stage because of lack 
of proof. 

Unlike the suspicion of weapons situation, however, failure to 





™ Koscieslski v. State, 199 Ind. 546, 158 N.E. 902 (1927); State v. Christensen, 
151 Ore. 529, 51 P.2d 835 (1935). 

"Eg. Brinegar v. State, 97 Okla. Crim. 299, 262 P.2d 464 (1953). Another 
instance when search is justified, in the view of some courts, is when the officer 
takes ch of the auto and its contents for safe-keeping. Patrick v. Common- 
wealth, 199 Ky. 83, 250 S.W. 507 (1923); Toliver v. State, 133 Miss. 789, 98 So. 342 
(1923); People v. Baker, 135 Cal App.2d 1, 286 P.2d 510 (1955). However, this 
remains questionable. It would seem that the car and the chattels therein could 
be properly safeguarded merely by locking the car. In any event some of the 
fact situations suggest more than a mere inventory of mal effects lying in 
the vehicle—in one case where the search was justified in this way the evidence 
uncovered was a gun hidden behind a folding arm-rest, burglar tools hidden 
between the radiator and front grill, and a “sap” and police badge hidden in a 
ledge under the dashboard. State v. Olsen, 43 Wash.2d 726, 263 P.2d 824 (1953). 

™ E.g., Gray v. State, 243 Wis. 57, 9 N.W.2d 68 (1943); State ex rel. Tessler v. 
Kubiak, 257 Wis. 159, 42 N.W.2d 496 (1950). Such consent is considered a waiver 
of the constitutional right not to be searched. Zap v. United States, 328 U.S. 624 
(1946). A distinction must be noted between submission to apparent authority 
of the officer and unqualified consent, so that mere acquiescence is not necessaril 
waiver. 4 WHARTON, CRIMINAL Law & ProcepuRE 214 (Anderson ed. 1957). 

“ There are a number of situations possible where police might desire to search 
an individual or his vehicle but be without authority to do so: 

(a) The officer may have some suspicion of an offense by this person which is 
insufficient to allow the making of an arrest. Reasonable belief is required by 
the common law to allow arrest for a felony, Peloquin v. Hibner, 231 Wis. 77, 
285 N.W. 380 (1939), and by statute to allow arrest for a misdemeanor, Wis. 
Strat. § 954.03 (1) (1957). 

(b) The officer may suspect the automobile contains contraband, but may not 
have the “probable cause” for so believing required to allow search without 
warrant. Carroll v. United States, 267 U.S. 132 (1925); State v. Leadbetter, 210 
Wis. 327, 246 N.W. 443 (1933). 

(c) The officer may have probable cause for believing the vehicle contains 
contraband so as to be able to search it without warrant, but may also desire to 
search the occupants, which cannot be done on this basis, even though the contra- 
band is of a character which might be concealed on the person. United States v. 
Di Re, 332 US. 581 (1948). 
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establish the arrest as a pretext does not mean the subsequent search 
will be valid. Rather, it merely means that the situation compares 
with the situation where the suspicion of evidence of another 
offense occurs after arrest. Thus, as has been seen, no search for 
evidence may be had unless there is probable cause to believe the 
car contains contraband or unless there is basis for arrest for the 
suspected offense. 


APPLYING A RULE: “SEARCH INCIDENT TO ARREST IS VALID” 


Only two states have treated search incident to arrest for a 
traffic violation in the manner just presented.*> The remaining 
seven states®® which have expressly dealt with the question have 
failed to undertake a detailed examination of the necessities of 
search following arrest. Instead, the problem is summarily dis- 
missed by citing the rule found in previous decisions of the juris- 
diction: “Search incident to arrest is valid.” These courts make 
no attempts to ascertain the reasons behind this rule,5* and the 
fact that the situations in the cited cases are radically different is 
ignored.** 





®In addition to Oklahoma is Florida, Courington v. State, 74 So.2d 652 (Fla. 
(1954); Slater v. State, 90 So.2d 453 (Fla. 1956). Two other states have made 
unclear expressions of the restricted view in that, while they justify the search 
only after showing a search for weapons was warranted, there is no indication 
as respects search for evidence. Tennessee, Duncan v. State, 191 Tenn. 427, 234 
S.W.2d 835 (1950); North Carolina, State v. Kirkman, 234 N.C. 670, 68 S.E.2d 
315 (1951). 

% Illinots: People v. Barg, 384 Ill. 172, 51 N.E.2d 168 (1943). Indiana: Haver- 
stick v. State, 196 Ind. 145, 147 N.E. 625 (1925); Jameson v. State, 196 Ind. 483, 
149 N.E. 51 (1925); Dafoff v. State, 198 Ind. 701, 153 N.E. 398 (1926); Allgaier v. 
State, 200 Ind. 583, 164 N.E. 315 (1929); Smith v. State, 215 Ind. 629, 21 N.E.2d 
709 (1939); Rucker v. State, 225 Ind. 636, 77 N.E.2d 355 (1948); Arthur v. State, 
227 Ind. 493, 86 N.E.2d 698 (1949). Kentucky: Billings v. Commonwealth, 223 
Ky. 381, 3 S.W.2d 770 (1928); Curry v. Commonwealth, 199 Ky. 90,250 S.W. 793 
(1923); Johnson v. Commonwealth, 240 Ky. 123, 41 S.W.2d 913 (1931). While the 
court said in Commonwealth v. Lewis, 309 Ky. 276, 217 S.W.2d 625 (1949), that 
the search must be for weapons, the old view is again reflected in the later case 
of Edmonds v. Commonwealth, 287 S.W.2d 445 (Ky. 1956). New York: Marsh v. 
United States, 29 F.2d 172 (2d Cir. 1928) (citing state cases). Michigan: People 
v. Davis, 247 Mich. 536, 226 N.W. 337 (1929). Texas: Hawley v. State, 107 Tex. 
Crim. 408, 296 S.W. 556 (1927); Lane v. State, 111 Tex. Crim. 367, 12 $.W.2d 
1027 (1929); Shepperd v. State, 127 Tex. Crim. 144, 74 S.W.2d 1027 (1934); Baker 
v. State, 154 Tex. Crim. 116, 225 S.W.2d 828 (1950); Soileau v. State, 156 Tex. 
Crim. 544, 244 S.W.2d 224 (1951); Stewart v. State, 244 S.W.2d 688 (Tex. Crim. 
1951); Brown v. State, 159 Tex. Crim. 306, 263 S.W.2d 261 (1953); Piland v. State, 
162 Tex. Crim. 362, 285 S.W.2d 230 (1955). Washington: State v. Deitz, 136 Wash. 
228, 239 Pac. 386 (1925). 

= Undoubtedly much of the blame must fall upon counsel for the driver. While 
no examination has been made of briefs submitted, the general failure of the 
courts to even attempt to explain away any distinction between the cases seems 
to indicate no distinction was drawn by counsel. 

% Typical is the Michigan case of People v. Davis, 247 Mich. 536, 226 N.W. 337 
(1929). The search followed an arrest for speeding, and the court held the evi- 
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The cases from these jurisdictions disclose that arrests have been 
made for traffic violations for which no evidence of the offense 
could possibly be found in the vehicle, such as speeding,** defec- 
tive lights,°° reckless driving,** running a stop light,** or operation 
without certificate of title,** driver’s license,** or vehicle license 
plates.** Although usually no facts were given which would indicate 
the officers were warranted in searching for a weapon, the cases in 
any event uniformly ignored this as a possible ground for search.* 
Thus, the majority view allows search in all eight of the situations 


discussed. 
CONCLUSION 


The great majority of jurisdictions have not yet been faced with 
the problem of defining the proper scope of a search incident to 
arrest for traffic violations. When it is necessary to make such a 
determination, most likely each jurisdiction will have prior case 
authority which could influence treatment of the problem in 
either of the two ways discussed. 

Wisconsin is typical. A number of cases involving arrest for 
non-traffic offenses have merely said that search incident to arrest 
is valid, without examining the real reasons behind the rule.** In 


dence obtained thereby admissible in a one paragraph opinion, stating: “The 
pe here was lawful, and that it therefore was —— for the officers to search 
by the toll of defendant and the vehicle in which he was then riding is settled 
e following authorities, from which we need not quote: [citations omitted].” 
Two of the three cases cited quoted from prior decisions that search incident to 
arrest is allowed “for articles that may be used in evidence to prove 
on which he is arrested.” le v. Conway, 225 Mich. 152, 154, 195 N.W. 679, 
679 (1923); People v. Cona, 180 Mich. 641, 652, 147 N.W. 525, 528 (1914). The 
third case, People v. DuShane, 240 Mich. 35, 214 N.W. 944 (1927), cited no 
authority, but clearly was a case of search for the restricted purpose just cited, 
the arrest being for intoxication in a public my 

” E.g., People v. Davis, 247 Mich. 536, 226 N.W. 337 (1929); Haverstick v. State, 
196 _ 145, 147 N.E. 625 (1925). 

.. State v. Deitz, 136 Wash. 228, 239 Pac. 386 (1925); Johnson v. Common- 
wanhtlt “240 Ky. 123, 41 S.W.2d 913 (1931). 

@E ES. Commonwealth v. Lewis, S09 Ky. 276, 217 S.W.2d 625 (1949). 

, Marsh v. United States, 29 F.2d 172 (2d Cir. 1928); Soileau v. State, 
156 Te. Crim. 544, 244 S.W.2d 224 (1951). 

5 Smith v. State, 215 Ind. 629, 21 N.E.2d 709 (1939). 

E.g., Rucker v. State, 225 Ind. 636, 77 N.E2d 355 (1948); Arthur v. State, 
227 Ind. 493, 86 N.E.2d 698 (1949). 

* E.g., Piland v. State, 162 Tex. Crim. 362, 285 S.W.2d 230 (1955); Edmonds v. 
Commonwealth, 287 S.W.2d 445 (Ky. 1956). 

“Some of the cases were obviously situations where there was absolutel - $m 
basis for a search for weapons, such as where the search extended to parts of the 
car to which the driver could not obtain access, State v. Deitz, 136 PWash. 228, 
239 Pac. 386 (1925); or where the search occurred well after the driver had been 
jailed, Allgaier v. tate, 200 Ind. 583, 164 N.E. 315 (1929). 

“ Allen v. State, 183 Wis. 323, 197 N.W. 808 (1924); State v. Warfield, 184 Wis. 

56, 198 N.W. 854 (1924); Mantei v. State, 210 Wis. 1, 245 N.W. 683 (1932); State 

v. Cox, 258 Wis. 162, 45 N.W.2d 100 (1950). 
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the only traffic arrest case in which the question was raised, State 
ex rel. Tessler v. Kubiak,®* it is not clear whether the search was 
declared valid on the basis of consent or because of the arrest. 
Although these cases might cause a summary dismissal of the prob- 
lem, the Wisconsin court has on occasion indicated that the pur- 
pose of search following arrest is to obtain weapons and evidence.”° 
Thus, this could be the starting point from which the court could 
examine the necessities of search in the particular situation pre- 
sented. 

The majority treatment of the problem goes beyond the needs 
of effective law enforcement.”* It must be questioned whether 
these courts, after assuming supervisory control of search procedures 
by adoption of the exclusionary rule of evidence, have not failed 
to provide law enforcement officers with adequate or sufficient 
guideposts. Instead, it seems that the responsibility for determining 
the proper practices has been delegated to the police, without bene- 
fit of meaningful guidance from the judiciary.” 

In contrast, a few courts have attempted to aid law enforcement 
officials by defining, to some extent, the actual necessities of search 





257 Wis. 159, 42 N.W.2d 496 (1950). 

® The court noted that the district attorney contended “the search was legal 
for two reasons: (1) The search was made with the consent of the appellant; 
and (2) it was made incident to a legal arrest,” and summarily decided without 
further discussion that the cases cited to support this proposition upheld it. Jd. 
at 163, 42 N.W.2d at 498. A check of the cases cited therein will reveal that search 
in each instance was a proper search either for weapons or evidence, It is interest- 
ing to note that counsel in that case argued only whether there had been an 
arrest. Appellant’s Brief, p. 26-28; Respondent's Brief, p. 38-42. 

One possible explanation of the Kubiak case is that the search was necessary 
to ascertain the identity of the arrestee, since his driver’s license gave a name 
other than that he gave. One Wisconsin case, in dictum, indicated such a search 
would be valid. Thornton v. State, 117 Wis. 338, 346, 93 N.W. 1107, 1110 (1903). 
Quaere whether determining identity is a search for “evidence.” In any event, 
it hardly seems reasonable to believe his identity could be determined by looking 
in the trunk of the car. 

” Thornton v. State, 117 Wis. 338, 93 N.W. 1107 (1903); State v. Phillips, 262 
Wis. 303, 55 N.W.2d 384 (1952). The Wisconsin view on the scope of search for 
evidence is unclear. The court on one occasion said the search could be “for 
pur of eager of evidence, Thornton v. State, supra at 346 93 N.W. at 
1110, while on another occasion search was said to arise from a duty not to 
permit the arrestee “to destroy or ra of incriminating evidence.” State v. 
Phillips, supra at 310, 55 N.W.2d at 387. 

™ Police themselves recognize search is not necessary in all situations. PARKER, 
Daity TRAINING BULLETIN OF THE Los ANGELES POLICE DEPARTMENT (Consisting 
of Bulletins from Vols. II, III, IV) 97 (1958). 

" Of course, this presumes that courts are able, from their vantage point, to 
determine guideposts which are realistic. Spokesmen for the majority view 
probably doubt that this is possible, so that it is said the only reasonable 
alternative is to allow search after all arrests. If courts are not providing 
realistic guideposts, much of the blame must fall upon counsel who, when a 
search question is presented, ie solely in terms of rules of law, rather than 
in terms of the needs of effective law enforcement. 
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following arrest. But, because so few courts have reacted to the 
question in this manner, a clear definition has not yet resulted. 
The definition of the extent of permissive search following a traffic 
arrest will only result from more courts undertaking an exacting 
and detailed consideration of the problem. 

Wayne R. LAFAVE 





PROCEDURE—GROUNDS FOR NEW TRIAL—BECAUSE 
THE VERDICT IS CONTRARY TO THE EVIDENCE OR IN 
THE INTEREST OF JUSTICE OR BOTH—The statutory 
grounds for a motion for new trial in Wisconsin are set forth in sec- 
tion 270.49.1 The section indicates that there are six separate 
grounds for the motion: (1) errors in the trial; (2) verdict contrary 
to law; (3) verdict contrary to the evidence; (4) excessive damages; 
(5) inadequate damages; (6) in the interest of justice. All of the 
grounds are connected by the disjunctive “or” and are given equal 
weight in the statute. 


Guptill v. Roemer 


The Wisconsin Supreme Court in Guptill v. Roemer? cast con- 
siderable doubt upon the “equal weight” conclusion. There the 
driver and owner of a truck brought an action against the driver of 
an automobile and his insurer to recover for injuries and damages 
sustained as a result of a collision between the truck and the auto- 
mobile. The jury by special verdict found both parties causally 





1 “ (1) The trial judge may entertain a motion to be made on his minutes, 
to set aside a verdict and grant a new trial because of errors in the trial or 
because the verdict is contr to law or to the evidence, or for excessive or 
inadequate damages or in the interest of justice; but such motion must be made 
and heard within sixty days after the verdict is rendered, unless the court by 
order made before its expiration extends such time for cause. When an appeal 
is taken from the order on such motion a bill of exceptions must be settled. Such 
motion, if not decided within the time allowed therefor, shall be deemed over- 
ruled. In case judgment be entered without deciding a — motion for a 
new trial, the supreme court may direct the trial court to rmine such motion 
within sixty days after notice of filing the remittitur. 

“(2) Every order granting a new trial shall _—_ the grounds therefor. In 
the absence of such specification, the order shall be deemed granted for error on 
the trial. No order granting a new trial in the interest of justice shall be valid 
or effective, unless the reasons that prompted the court to make such order are 
set forth in detail therein. The court may grant or deny costs to either party. 

“(3) All motions for new trials shall be reduced to writing and filed before 
being heard.” Wis. Stat a3 270.49 (1957). 

a v. Roemer, Wis. 12, 68 N.W.2d 579, rehearing denied, 269 Wis. 

N.W.2d 571 (1955). 
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negligent and apportioned 90 per cent of the negligence to the auto- 
mobile driver and 10 per cent to the truck driver. The trial court 
granted the automobile driver’s alternative motion for a new trial 
on the grounds that the verdict was against the great weight and 
preponderance of the evidence, and in the interest of justice. 

The Wisconsin Supreme Court affirmed the new trial order of the 
lower court, holding that it was made within the provisions of sec- 
tion 270.49 (1) and that the trial court had not abused its discretion 
by ordering a new trial in the interest of justice. Mr. Justice Currie, 
speaking for the court, declared: 


It would have been preferable if the order had stated that the 

new trial was being ordered in the interest of justice because 

the verdict was against the great weight of the evidence, for 
standing alone, the fact that a verdict is against the great weight 
of the evidence is not a ground for a new trial.* 

Does this mean that the claim that the verdict is contrary to the 
evidence has ceased to be an independent ground for a motion for 
a new trial and, instead, has become relegated to the status of one 
of the numerous reasons required to be set forth in detail in support 
of the trial court’s order for new trial in the interest of justice? 

If counsel wishes to assert the claim that the case should be retried 
because the verdict is contrary to the evidence, must he also show 
that a new trial is in the interest of justice, or does it follow a fortiori 
that a new trial is always in the interest of justice whenever a verdict 
is contrary to the evidence? 

Finally, has “in the interest of justice” become a new verbal form- 
ula to be methodically inserted by the cautious practitioner seeking 
to avoid any oversight in his motion for new trial, or does it still 
possess enough vitality to be treated in its own right as a separate 
ground for new trial? 

When reviewing the trial court’s decision on motions for nonsuit, 
directed verdict, and to change answers, the supreme court applies 
the same credible evidence test used by the trial court. Thus, if 
there is any credible evidence, though it may be against the great 
preponderance of the evidence, the question must be put to the jury, 
or the jury’s verdict affirmed, irrespective of the views of the appel- 
late court as to the justness of the verdict or the extent to which it 
is supported by the evidence. 





* Id. at 20a, 68 N.W.2d at 584. 

*Hutzler v. McDonnell, 239 Wis. 568, 2 N.W.2d 207 (1942); Frankland v. De 
Broux, 251 Wis. 210, 28 N.W.2d 256 (1947); Home Savings Bank v. Gertenbach, 
270 Wis. 386, 71 N.W.2d 347, 72 N.W.2d 697 (1955). 
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On the other hand, the trial court’s order granting or denying a 
new trial is a discretionary order. Although it is within the power 
of the supreme court to review the order it cannot be reversed merely 
because that court upon the record before it would come to a differ- 
ent conclusion. It must clearly appear that there was an abuse of 
judicial discretion before the supreme court will reverse the trial 
court.® 

In the interest of justice as a ground for a new trial is no catchall 
substitute for strict adherence to proper procedure, but, instead, 
must rest on a proper basis. While such an order is highly discre- 
tionary, it ceases to be proper when it appears that the ground was 
thrown in to bolster the trial court’s ruling and the real ground for 
the motion appears from the record to be ill-taken,® or that the trial 
court’s views were based upon an erroneous view of the law.’ 

It should be noted that in addition to a new trial in the interest 
of justice upon motion after verdict in the trial court under section 
270.49, a new trial in the interest of justice may also be granted by 
the Wisconsin Supreme Court as a rule of administration—but not 
of power*’—under section 251.09 of the statutes.® 


Contrary to the Evidence Under § 270.49 


The Wisconsin court in Guptill v. Roemer cited no specific 
authority for the statement that, standing alone, a verdict against 
the great weight of the evidence is not a ground for a new trial. Nor 
have subsequent cases which have cited Guptill given any authority, 
except to reaffirm the position that the trial court may in the exer- 
cise of proper discretion order a new trial in the interest of justice 
when a jury’s verdict is against the great weight of the evidence, even 
though it cannot be held as a matter of law that the jury’s verdict 
is wrong.’° 

Under the common law of England and America, the legal suf- 
ficiency of evidence to sustain a verdict has been tested by a motion 





5 Lange v. Olson, 185 Wis. 657, 202 N.W. 361 (1925). 

* Olson v. Elliott, 245 Wis. 279, 15 N.W.2d 37 (1944). 

™ Huebner v. Fischer, 232 Wis. 600, 288 N.W. 254 (1939). 

* Culligan, Inc. v. Rheaume, 268 Wis. 298, 67 N.W.2d 279 (1954); General 
Electric Co. v. Wisconsin E.R. Bd., 3 Wis.2d 227, 88 N.W.2d 691 (1958). 

® Wis. Stat. § 251.09 (1957) provides in part: 

“In any action or proceeding brought to the supreme court by appeal or 
writ of error, if it shall appear to that court from the record, that the real 
controversy has not been fully tried, or that it is probable that justice has 
for any reason miscarried, the supreme court may in its discretion reverse 
the judgment or order appealed from . . . and may also in case of reversal 
. . . remit the case to the trial court for a new trial... .” 

* Bohlman v. Nelson, 5 Wis.2d 77, 92 N.W.2d 345 (1958). 
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for a new trial. The power to decide such motions is of the essence 
of judicial power and cannot be abridged by acts of the legislature." 
As early as 1857,1* section 805 of the Field Code, as it was carried 
over into section 270.49, provided for a new trial on the ground of 
insufficient evidence to sustain a verdict, but interest of justice as a 
ground for a new trial was not added to the statute until 1925.18 

There exists a clear line of Wisconsin cases beginning long before 
1925 and continuing up to the present time which holds that a ver- 
dict contrary to the evidence is a ground for new trial. In a case 
where the evidence was such that opposite conclusions might reason- 
ably be drawn from it by different persons, the granting of a new 
trial on the ground that the verdict was against the weight of the 
evidence was held not to be an abuse of discretion.1* —The Wisconsin 
court has recently reaffirmed this position by holding that discretion 
is vested in the trial court to grant a new trial when it feels that the 
verdict is against the weight of evidence and that trial judges must 
be encouraged to exercise a sound judicial discretion in such mat- 
ters.7° 

Another case dealt with the question whether, after having erred 
in changing the answers of the jury and entering judgment accord- 
ing to the verdict as changed, the trial judge may or should be per- 
mitted to pass upon a motion for a new trial made by the party in 
whose favor judgment on the amended verdict was entered. The 
supreme court observed that it is within the discretion of the trial 
judge to grant a new trial when convinced that the verdict is against 
the great weight and preponderance of the evidence and also when 
convinced that the testimony on which the verdict is based is false. 
The court said that there is a difference in degree between a motion 
for a new trial on the ground that the verdict is “contrary to the 
evidence” and a motion on the ground that the verdict is “contrary 
to the overwhelming weight of the evidence,” for a new trial may be 
granted in the latter case, but not in the former.’* This fine distinc- 
tion has not been carried forward in subsequent decisions and later 
cases seem to deal primarily with motions for a new trial because 
the verdict is “contrary to the evidence.” 





4 Thoe v. Chicago, M. & St. P. Ry., 181 Wis. 456, 195 N.W. 407 (1923). 

* Wis. Laws 1856, ch. 120, § 174. 

* Wis. Laws 1925, ch. 286; Wis. Stat. § 270.49 (1925). 

* Kittner v. Milwaukee & N. R.R., 77 Wis. 1, 45 N.W. 815 (1890); Pierson v. 
Citizens’ Tel. & Tel. Co., 135 Wis. 73, 115 N.W. 336 (1908). 

* Bolssen v. Heenan, 3 Wis.2d 110, 88 N.W.2d 32 (1958); John v. Pierce, 176 
Wis. 220, 186 N.W. 600 (1922). 

* Olson v. Elliott, 245 Wis. 279, 14 N.W.2d 1, modified and rehearing denied, 
245 Wis. 280b, 15 N.W.2d 37 (1944). 
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Current Wisconsin case law reiterates the rule that even though 
there is enough evidence to present a jury question, the trial court 
may still weigh the evidence and come to the conclusion that the 
jury’s finding is against the weight of the evidence. The fact that 
there is some evidence to support the finding of the jury precludes 
changing the answers and ordering judgment in accordance with 
the answers as changed, but it does give the trial judge discretion 
to grant a new trial.1" 


Interest of Justice Under § 270.49 


In the interest of justice under Wisconsin law today is clearly a 
separate ground upon which to base a motion for a new trial. Chief 
Justice Rosenberry, in an excellent historical analysis,#* came to the 
conclusion that the legislature by specifically including this ground 
in section 270.49, by statutory amendment in 1925,’* did little more 
than confirm the already established judicial practice of treating 
interest of justice as a ground for a motion for a new trial. 

Considerable confusion could be avoided if counsel were careful 
to distinguish between “reasons” and “grounds” when moving for 
a new trial in the interest of justice. As a rule of thumb, grounds 
must be given as a basis for a motion for a new trial, whereas the 
reasons are only assigned in support of the ground. The only ground 
requiring detailed supporting reasons is interest of justice. 

The practitioner when making a statutory motion for a new trial 
must specify the statutory grounds upon which he bases his motion, 
at least to the extent that the grounds are set out in the statute.*° 
For example, a motion for a new trial because the verdict is con- 
trary to the evidence does not raise the question of excessive dam- 
ages. The question of excessive damages cannot be raised on appeal 
unless the bill of exceptions contains a motion for a new trial made 
on that ground.*+ 

The trial judge need only state the applicable statutory grounds 
in support of his order for a new trial. He is not required to set 
forth his reasons in any great detail,?? but if he fails to specify any 
grounds, the order will be deemed granted for error in the trial. 
There is only one exception to this rule. Section 270.49 of the statutes 





™ Kemps v. Wendt, 251 Wis. 603, 30 N.W.2d 89 (1947); Popko v. Globe Indem- 
nity Co., 258 Wis. 462, 46 N.W.2d 224 (1951); Werren v. Allied American Mut. 
Fire Ins. Co., 3 Wis.2d 313, 88 N.W.2d 348 (1958). 

* Anderson v. Eggert, 234 Wis. 348, 291 N.W. 365 (1940). 

” Wis. Laws 1925, ch. 286. 

» Beebe v. Minneapolis, St. P. & S. S. M. Ry., 137 Wis. 269, 118 N.W. 808 (1908). 

* Sloteman v. Thomas & Wentworth Mfg. Co., 69 Wis. 499, 34 N.W. 225 (1887); 
Howard v. Beldenville Lumber Co., 134 Wis. 644, 114 N.W. 1114 (1908). 
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was amended in 1941 to provide that no order granting a new trial 
in the interest of justice shall be valid or effective unless the trial 
judge sets forth in detail in the order his reasons for making the 
order,?* or incorporates into the order by specific reference his memo- 
randum decision which stated sufficient reasons to comply with the 
statute.?4 | 

The trial court is not obliged to mention in its memorandum de- 
cision and new trial order all of the evidentiary details it has con- 
sidered in granting the motion for a new trial in the interest of 
justice. In fact, the Wisconsin Supreme Court has stated that “there 
is every presumption that an able trial judge with years of experience 
in the trial of automobile cases has the testimony adduced at the trial 
in mind and gives it consideration in ruling on motions after ver- 
dict.””5 

While section 270.49 (1) limits the number of statutory grounds 
for a motion for a new trial to six, only the factual context of the 
trial court record restricts the number of reasons which may be as- 
signed in support of the ground of interest of justice when moving 
for a new trial. The numerous reasons which have been successfully 
assigned in support of the interest of justice ground for new trial 
have included: improper argument” and prejudicial questioning by 
counsel;?” contradictory statements;?* distorted testimony;* trial 
court acquiring information impairing its impartiality;*° erroneous 
rulings;** misleading*? and improperly framed damage questions;** 
obvious misconception of standard of care by jury;** jury miscon- 
duct;*5 and biased judgment.** 

Thus, the conduct of counsel, witnesses, judges, and juries—con- 
sidering just a few of the total possible illustrations—has furnished 
the trial lawyer with the necessary reasons which he must assign in 

* Dittman v. Western Cas. & Sur. Co., 267 Wis. 42, 64 N.W.2d 436 (1954). 

* Wis. Laws 1941, ch. 141. 

™* Peters v. Zimmerman, 275 Wis. 164, 81 N.W.2d 565 (1957). 

* Wiley v. Fid. & Cas. Co., 3 Wis.2d 320, 322-23, 88 N.W.2d 366, 368 (1958). 

* Larson v. Hanson, 207 Wis. 485, 242 N.W. 184 (1932). 

™ Alexander v. Meyers, 261 Wis. 384, 52 N.W.2d 881 (1952). 

* Schlag v. Chicago, M. & St. P. Ry. 152 Wis. 165, 189 N.W. 756 (1913). 

* Losching v. Fischer, 237 Wis. 193, 295 N.W. 712 (1941). 

* Estate of Noe, 241 Wis. 173, 5 N.W.2d 726 (1942). 

™ Dowd v. Palmer, 245 Wis. 593, 15 N.W.2d 809 (1944). 
oe Kalish v. Milwaukee & Suburban Transport Corp., 268 Wis. 492, 67 N.W.2d 

(1955). 

* Meyer v. Fronimades, 2 Wis.2d 89, 86 N.W.2d 25 (1957). 

* Hanson v. Binder, 260 Wis. 464, 50 N.W.2d 676 (1952). 

* Rasmussen v. Miller, 268 Wis. 436, 68 N.W.2d 16 (1955). 

* Jolitz v. Fintch, 229 Wis. 256, 282 N.W. 87 (1938); Olson v. Elliott, 245 Wis. 
po Bag N.W.2d 1, modified and rehearing denied, 245 Wis. 280b, 15 N.W.2d 37 
(1944). 








366 WISCONSIN LAW REVIEW [Vol. 1959 


support of his motion for a new trial based upon the statutory 
ground of interest of justice. However, an examination of Wisconsin 
cases reveals that by far the most numerous reasons which have been 
set forth by the practitioner in support of his motion for a new trial 
based on the statutory ground of interest of justice have been the 
remaining five statutory grounds specifically enumerated by section 
270.49 and which per se constitute independent grounds for a mo- 
tion for a new trial. Cases are numerous in which a new trial has 
been granted in the interest of justice because of errors in the trial," 
or because the verdict is contrary to law** or to the evidence,** or 
for excessive*® or inadequate damages.** 


Conclusion 


Under Guptill v. Roemer interest of justice continues to be a 
separate independent statutory ground for a motion for new trial. 
The order granting it must set out the supporting reasons in detail. 
While verdict contrary to the evidence is one of the detailed reasons 
frequently assigned in support of a motion for a new trial in the 
interest of justice, Guptill has raised considerable doubt whether 
today verdict contrary to the evidence is a separate independent 
ground for a motion for a new trial. 

The better view, considering the history and language of section 
270.49, is that a verdict contrary to the evidence, standing alone, 
without regard to interest of justice, is also a separate independent 
ground for a motion for a new trial. However, in light of Guptill, 
the safest course for the practitioner to follow, who wants to test 
the sufficiency of the evidence by a motion for a new trial, is to both 
move for a new trial because the verdict is contrary to the evidence 
and move for a new trial in the interest of justice for the reason 


that the verdict is contrary to the evidence. 
Douctas K. VAN DE WATER 





* Odya v. Quade, 4 Wis.2d 63, 90 N.W.2d 96 (1958). 

* Ibid. 

® Bolssen v. Heenan, 3 Wis.2d 110, 88 N.W.2d 32 (1958); Werren v. Allied Am. 
Mut. Fire Ins. Co., 3 Wis.2d 313, 88 N.W.2d 348 (1958). 

* Wiley v. Fid. & Cas. Co., 3 Wis.2d 320, 88 N.W.2d 366 (1958). 

“ General Die & Stamping Corp. v. Bolens, 205 Wis. 664, 238 N.W. 814 (1931); 
Guptill v. Roemer, 269 Wis. 12, 68 N.W.2d 579, rehearing denied, 269 Wis. 20a, 


69 N.W.2d 571 (1955). 











